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FEDERAL RESERVE SYSTEM

12 CFR Part 222
[Regulation V; Docket No. R=1407]
RIN 7100-ADé&6

FEDERAL TRADE COMMISSION

16 CFR Parts 640 and 698
RIN R411008

Fair CredIt Reporting Risk-Based
Pricing Regulations

AGENCIES: Board of Governors of the
Federal Reserve System (Roard) and
Federal Trade Commission
(Commission).

ACTION: Final rules,

SUMMARY: On January 15, 2010, the
Roard and the Commission published
final rules to implement the risk-based
pricing provisions in section 311 of the
Fair and Accurate Credit Transactions
Act of 2003 (FACT Act), which
amended the Fair Credit Reporting Act
(FCRA). The final rules generally
require a crediior to provide a risk-based
pricing notice to a consumer when the
creditor uses a cansumer report to grant
or extend credit to the consumer on
material terms that are materially less
favorable than the most favorable terms
available to a substantial proportion of
consumers from or through that
creditor, The Board and the Commission
are amending their respective risk-based
pricing rules to require disclosure of
credit scores and information relating to
credit scores in risk-based pricing
notices if a credit score of the consumer
is used in setting the material terms of
credit. These final rules reflect the new
requirements in section 615(h) of the
FCRA that were added by section 1100F
of the Dodd-Frank Wall Street Reform
and Consumer Protection Act.
DATES: These rules are effective August
Ve 15,2011,
FOR FURTHER INFORMATION CONTACT:
Board: Krista P, Ayoub, Counsel;
Mandie K. Aubrey or Nikita M. Pastor,
Senior Attorney; or Catherine
Henderson, Attorney, Division of
Consumer and Community Affairs, (202)
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452-3667 or (202) 452—2412, Board of
Governors of the Federal Reserve
System, 20th and C Streets, NW.,
Washington, DC 20551. For users of a
‘Telecommunications Device for the Deaf
(TDD) only, contact (202) 263—4868.

Commission: Manas Mohapatra and
Katherine White, Attorneys, Division of
Pdvacy and [dentity Protection, Bureav
of Consumer Protection, (202) 326-
2252, Federal Trade Commission, 600
Pennsylvanja Avenue, NW.,
Washington, DC 20580.

SUPPLEMENTARY INFORMATION ':
I. Background

The Fair and Accurate Credit
Transactions Act of 2003 (FACT Act)
was signed into law on December 4,
2003. Public Law 108-159, 117 Stat.
1952. Section 311 of the FACT Act
added sertinn 615(h), 15 U.S.C.
1681m(h), to the Fair Credit Reporting
Act (FCRA) to address risk-based
pricing. Risk-based pricing refers to the
practice of selting or adjusting the price
and other terms of credit offered or
extended to a particular consumer fo
reflect the rigk of nonpayment by that
consvmer. Information from a consumer
teport is often used in evaluating the
risk posed by the consumer, Creditors
that engage in risk-based pricing
generglly oftse more favorable terms to
consumers with good credit histories
and less faverable terms to consumers
with poor credit histories.

Under section 615(h) of the FCRA, 2
person generally must provide a risk-
based pricing notice to 8 consumer
when the person uses a consumer report
in connection with an extension of
credit and, based in whole or in part on
the consumecr report, extends credit to
the consumoer on terms thal are
materially less favorable than the most
favorable terms available to a substantial
proportion of consumers. The risk-based
pricing notice is designed primarily to
improve the accuracy of consumer
reports by alerting consumers to the
existence of negative information in
their consumer reports, so that
consumers can, if they choose, check
their consumer reports for accuracy and

' The Board is placing the final rules In the part
of l1s regrilations Lhat implements the YCRA—12
CFR PART 222, For ease of reference, the
discission in the SUPPLEMENTAAY INFORMATION
seclion uges the numerical suffix of each of the
Board's regulations. The FTC also is placing the
final rules and model forms in the part of its
regulations implementing the FCRA, specifically,
16 CFR part 640. Howevsr, the F1C uses different
numerical sulfixes thal equate {o the numarical
suffixes discussed in the SUPPLEMENTARY
INFORMATION section zs followa: suifix .70 = PTC
suffix .1, suffix .71 = FTC suffix .2, suffiix .72 = FTC
suffix .3, suffix .73 = FTC suffix .4, suffix .74 = FTC
suffix .5, and suffix .75 = FTC sullix .6,

correct any inaccurate information. The
Board angd the Commission (the
Agencies) jointly published regulations
implementing these risk-based pricing
provisions on January 15, 2010, which
had a mandatery compliance date of
January 1, 2011. 75 FR 2724 (January
2010 Final Rule).

On July 21, 2010, the Dodd-Frank
Wall Street Reform and Consurmer
Protection Act (Dodd-Frank Act) was
signed into law, Pub. L. 111-203, 124
Stat. 1376. Section 1100F of the Dodd-
Frank Act amends section 6§15(h) of the
FCRA to require that additional content
be disclosed to consumers in risk-based
pricing notices; specifically, if a credit
score is used in making the credit
decision, the creditor must disclose that
score and certain information relating to
the credit score. The effective date of
these amendments is July 21, 2011.2

‘The Agencies published proposed
regulations and model forms to reflect
these requitements on March 15, 2011.
76 FR 13902. The comment period
closed on April 14, 2011, and commenis
on the Paperwork Reduction Act
analysis closed on May 16, 2011. The
Agencies received more than 35
comument letters regarding the proposal
from banks and other creditors, indusiry
trade associations, consumer groups,
individual consumers, and others.

Title X of the Nodd-Frank Act also
establishes a Bureau of Consumer
TFinancial Protection (the Bureau), to
which rulewriling autbodty for certain
consumer protection laws will transfer.
Section 1088(8)(9) of the Dodd-Frank
Act amends section 615(h)(6} to provide
that rulewriting authority for section
615(h) will transfer to the Bureau.
Pursuant to section 1100H of the Dodd-
Frank Act, however, this rulewriting
authority does not transfer to the Bureaun
until July 21, 2011.2 Thus, rulewriting
authority for the risk-based pricing
provisions of the FCR4, including the
amendments prescribed by section
1100F of the Dodd-Frank Act, will not
be vested in the Bureau until the date
that the section 1100F amendments
become effective,

The Agencies believe it js important
to have implementing regulations and
revised mode! foris in place as close as
possible to July 21, 2011, This will help

28ection 1100H of the Dodd-Frank Act provides
that the amendiments in Subtitle H of Title X, which
includes Section 1100F, become effective on o
"designated Lransfer date.” The Secretary of the
Treasury sel Lthe designated transfer date as joly 21,
2011, 75 FR 57252 (Sept. 20, 2010).

> Section 1100H of the Dadd-Frank Act provides
that the amendments in Sublitle H of Title X, which
includes Section 1088, become effective on a
“designated transfer date,” The Secretary of the
Treasury set the designated tansfer date as July 21,
2011. 75 FR 57252 (Sepl. 20, 2010).

ensure that consurers receive
consistent disclosures of credit scores
and information relating to credit
scores, and will help facilitate uniform
compliance when section 1100T of the
Dodd-Frank Act becomes effective.

Accordingly, the Agencies are
finalizing amendments (o the risk-based
pricing rules and notices to incorporate
the additional content required by
section 1100F of the Dodd-Frank Act,
pursuant to their existing authority
under section 615(h) of the FCRA.
Section 615(h) gives thc Agencies the
authority to issue rules implementing
the risk-based priciag provisions, and
requires the Agencies (o address in
those rules the form, content, timing,
and manner of delivery of risk-based
pricing notices.

In particular, section 615(h)(5)
prescribes certain content requirements
for the risk-based pricing notices, but
provides that the required content
elements are the minimum that must be
disclosed. Moreover, section
615(1)(6)(B)(iv) provides that the
Agencies must provide a model notice
that can be used to comply with section
615(h). Therefore, the Agencies have the
authority to add content to the risk-
based pricing notices that they deem
appropriate. The Agencies belicve that
adding to the requirements for the risk-
based pricing notice the content
required by section 1100F of the Dodd-
Frank Act, and providing revised model
notices is appropriate to avoid
consumer confusion, and to epsure
timely and consjstent compliance with
the new content provisions.

As discussed more fully below, the
Apgencies received somce comments from
industry and consumer advocates that
did not relate to the changes to the
model notices to incorporate the section
1100 requirements, such as a new
request to cxempt certain cntitics from
the risk-hased pricing rules entirely.
Given the impending transfer of
rulemaking authority to the Bureau,
however, the Agencies are not making
changes to the risk-based pricing rules
and notices beyond those required by
section 1100F of the Dodd-Frank Act.
Such changes are beyond the scope of
this rulemaking.

IT. Section-by-Section Analysis

Section .73 Content, Form, and
Timing of Risk-Based Pricing Notices.
Section .73(a) Content of the Notice
Content

Section 615(h) of the FCRA requires a
person to include certain information in
a risk-based pricing notice. The January
2010 Final Rule implements the general
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content requirements fort risk-based
pricing notices in §222.72(a)(1) and
§640.3(a)(1) (herealter “‘general risk-
based pricing notir:e”). ‘The January
2010 Final Rule niso sets forth the
content requirements for any risk-based
pricing notice required to be given as a
result of the use of a consumer report in
an account review in § 222.72{a)(2) and
§640.3(a)(2) (hereafter ‘'account review
notice").

Section 110CF of the Dodd-Frank Act
amends section 615(h) of the FCRA to
require that creditors disclose additional
information in risk-based pricing
notices. Consistent with section 1100F
of the Dodd-Irank Act, proposed
___.73(a)(1) end (#)(2) amended the
content requirements of the gencral risk-
based pricing notice and the sscount
review notice, pursuant to section
615(h) of the FCRA., Proposed
__.73(a)(1)(ix) required a person to
provide the additional content in a
general risk-based pricing notice if a
credit score of the consumer lo whom 3
person grants, extends, or otherwise
provides credit js used in setting the
material terms of credit. Similarly,
proposed __ .73(a)(2)(ix) rrquired a
person to provide the additional coutent
in an account review notice if a credit
score of the consumer whose extension
of credit is under review is used in
increasing the annual percentage rate.

Specifically, § .73(3)(1)(ix}(B)—-(T")
and § __.73(a)(2)(ix)(B)—(F) of the
proposed rules required the following
disclosures: (1) the credit score ¢ used
by the person in making the credit
decision; (2) the range of passible credit
scores under the model used to generate
the credit score; (3) all of the key factors
thet edversely affected the credit score,
which shall not exceed four key factors,
except that il one of the key faclors is
the number of enquiries made with
respect to the consurer report, the
number of key factors shall not exceed
five; (4) the date on which the credit
score was ¢reated; and (5) the name of
the consumner ceporting agency or other
person that provided the credit score. In
addilion, to provide context ot the
additional content requirements,
proposed § .73(a)(1)(ix)(A) and
§_ .73(a)(2)(ix)(A) tequired a
statement that a credit score is a number
that takes into account infotmation in a
consumer report, and that a credit score
can change over time to reflect changes
in the consumer’s credit history.

*“Credit score” is defined 1n tha Janvary 2010
Final Rule in ___ 71{l) to have the same meaning
as i section G609(0(2)(A) of the FCRA, 15 US.C.
1681(f)(2)(A). This is consistent with the definftion
of “numerical eredit scora’ in section 1100F of Lthe
Dodd-Frank Act.

Industry commenters generally
supported the additional content. Some
industry commenters, however,
requested additional flexibility in
disclosing the factors that adversely
affect the credit score, as discussed
below. Consumer advocates suggested
that the Agencies add additional
information related to credit scores to
the risk-based pricing notices, as
discussed below. For the reasons
discussed below, the final rules adopt
the changes to § __.73(a)(1)(ix)(A)-(F)
and § _.73(a)(2)(ix)(A)~(F), as
proposed, with an addition to clarify
that the credit score was used in setting
the terms of credit.

Key factors. Several industry
comumenters and a consumer advocate
argued that creditors should have
flexibility to disclose only factors that
substantially affected the credit score.
They asserted that requiring creditors to
disclose the top four key factors (or five
factors if the number of enquiries made
with respect to that consumer teport is
one of the key factors) was burdensome
and expensivs for creditors, and
confusing and of limited value to
consumers. In contrast, one commenter
stated that creditors should be required
to disclose all factors that affected the
credit score, not just the top four key
factors (or five factors if the number of
enquiries made with respect to that
consuwcr report is a key factor).

Section 1100F of the Dodd-Frank Act
requires a person engaging in risk-based
pricing to provide the consumer the
information set forth in subparagraphs
(B) through (E) of section 603(f)(1) of the
FCRA. Section 808(f)(1)(C) of the FCRA
requires disclosure of all of the key
factors that adversely affected the credit
score of the consumer in the model
used, up to four, subject to section
609(H)(8) of the FCRA. This section
requites that il the key factors that
adversely atfected (he credit score
include the number of enquiries made
with respect to the consumer report, the
number of enquiries must also be
disclosed as o key factor. Because the
statutes thus require disclosure ol the
top four {or five) key factors that
adversely affected the credit score, the
Agencies adopt § _ .73(a)(1)(ix)(B)—(F)
and §_ .73(a)(2)(ix)(B)—(I) as
proposed.

An industry commenter requested
clarification that a creditor is permiited
to rely on and disclose the key factors
provided with the scores purchased
from consumer reporting agencies,
without verification. The commanter
further asked for guidance in the event
that & consumer reporting agency does
not provide the key factors with the
score,

Under section 1100F of the Dodd-
Frank Act, the person setting the
material terms of credit is responsible
for providing the credit score disclosure,
including the key factors adversely
affecting the credit score. 1f a creditor is
using a credit score purchased from a
consumer reporting agency, the
consumer reporiing agency is in the best
position to identify the key factors that
affscted the score. Thus, the creditor
would need to and could rely on that
information in its disclosure to
consumers, With respect to the manner
in which this information may be
obtained from the consumer reporting
agencies, the Agencies acknowledge that
the contractual arrangements between
creditors and consumer reporting
agencies may vary as to how creditors
will receive the credit score information
necessary to comply with section 1100F,
but do not believe that imposing
speciflic disclosure requirements on
consumer reporting agencies is within
the scope of this rulemaking. In any
event, creditors have two options: (1)
they can write their contracts with
consumer reporting agencies to require
the consumer reporting agencies to
provide them the key factors adversely
affecting the credit score, or (2) they can
choose to send credit score disclosure
exception notices to all consumers
applying for non-mortgage credit. See
Exception Nbotices, below.

Number of enquiries. Several industry
commenters suggested that credijtors not
be required to disclose the number of
enquiries as a key factor that adversely
affected the credit score if the number
of enquiries is not one of the top four
key factors. In these cases, the
commenters said that the effect of the
number of enquiries on the credit score
is marginal, so that disclosing the
number of enquiries as a key factor may
be confusing to consumiers,

As discussed abovs, section 608(f)(9)
of the FCRA states that if the numbert of
enquiries is 8 key factor that adversely
affected the consumer’s credit score,
that factor must be disclosed pursuant
to section 809(N(1)(C) of the FCRA,
withoul tegard to the numerical
limitation. The FCRA accordingly
requires disclosure of the number of
enquiries as a key factor, regardless of
whether it is one of the top four key
factors. Thus, the Agencies adopt the

roposed provision without chapge.

Additional information regarding
credit scores. Consumer advocates
suggested that the Agencies add
additional information related to credit
scores to the risk-based pricing notices.
Specifically, consumer advocates
suggested that the risk-based pricing
notice include an explanation that the
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consumer does not have a single credit
score, and that the credii score may vary
with the consumer reporting agency,
scoring model provider, or particular
credit product for which the consumer
applied. These commenters indicated
that consumers need this information to
help them understand why they are
receiving a particular score that may nol
be the same as a generic score, such as

a FICO or Vantage scorc.

The Agencies%elieve that requiring
these additional disclosures might
create “information overload" for
consumers, and detract from the
primary purpose of the credit score
information, which is to inform
consumers of the credit score that has
been vsed to set the material terms of
credit, or used in the review of the
account. The Agencies agree, however,
that a disclosure that informs the
consumer that the disclosed score was
used in setting the credit terms, or in
review of the credit terms, would
further consumer understanding, The
Agencies ace thus adding a requirement
that the nolice include this information.
In adgition, the Agencies are revising
the model forms H—6 and H-7 in the
Board's rule and B-6 and B-7 in the
Commission’s rule to add the statement:
"We used your credit score to set the
terms of credit we are offering you.” in
the “What you should know about your
credit score” box on the model forms.
This statement mirrors a sentence on the
current tisk-based pricing notice,
informing consumers that their credit
report was used to set the lerms of credit
being offered.

Other comments on content. The
January 2010 Final Rule requires that
the risk-based pricing notice include a
statnment that the ierms offered, such as
the annual percentage rate, have been
set based on information from a
consumer repoct. Model Form H-1
adopted as part of the January 2010
Final Rule, angd proposed Model Form
B-6 state “We used infarmation from
your credit repori(s) to set the terms of
the credit we are offeving you, such as
[Annual Percentage Rate/down
payment].”

Some industry commenters objected
to language in the final rules end model
forms adopied as part of the January
2010 Final Rule that indicated that the
terms of credit were “set’ or “based on”
information from & consumer report.
These commenters instead
recommended language stating that the
terms of credit were “‘based in whole or
in part on information from a consumer
cepoct.” The final rules retain the
current language in the regulation and
model forms, as described above. The
Agencies believe that the current

language in the regulation and model
forms is more concise and
understandable to consumers than the
language suggested by the commenters.

Proprietary Scores

As discussed ahove, proposed
_.73(8)(3)(ix] required & person to
provide the additional cantent (i.e., the
credit score and related information) in
a general risk-based pricing nolice if 8
credit score of the consumer to whom a
person grants, extends, or otherwise
provides credit is used in setting the
material terms of credit. Similarly,
proposed ___ .73(a)(2)(ix) required a
persen to provide the additional content
in an account review notice if a credit
score of the consumer whose extension
of credit is under review is used in
increasing the annual percentage rate.

Some industry commenters
specifically asked when a proprietary
score would be deemed a credit score
for purposes of § _ .73. Proprietary
scores are those developed by creditors
themselves or for specific creditors, as
opposed o those developed by
conswmer reporting agencies or large
scoring companies such as FICO or
Vantage Score for use by individual
creditors. Commenters also asked for
clarification regarding the information a
creditor should disclose under § .73
and the model form a creditor should
use when a credilor uses a proprietary
score in setling the material terms of
credit. Some industry commenters
indicated that a proprietary score
should not be required io be disclosed
under section 1100F of the Dodd-Frank
Act becavse Congress intended for this
provisiou to apply only to credit scores
that are obtained from consumer
reporting agencies, and disclosing
proprietary scores would be confusing
to consumers. Consumer advocates
suggested that all proprietary scores, in
particuler credit-based insurance scores,
be subject to disclosure under §  .73.

"Credit score” for purposes of section
1100F of the Dodd-Frank Act and
§ .71(1) of the January 2010 Final
Rule is defined to have the same
meaning as section 609(f)(2)(A) of the
FCRA, 15 U.S.C. 1681g(f)(2)(A).
Specifically, section 609(f)(2)(A) of the
FCRA defines a credit score to mean “a
numerical valuc or a categovization
derived from a statistical too) or
modeling system used by a person who
makes or arranges a loan to predict the
likelihood of certain credit behaviors,
including default(.)” Accordingly,
scores not used to predict the likelihood
of certain credit behaviors, such as
insurance scores or scores used {0
predict the likelihocd of false identity,

are not credit scores by definition, and
thus are not required to be disclosed.

Maost credit scores that meet the FCRA
definition are scores that creditors
cbtain from consumer reporting
agencies. Section 609(f)(2)(A) of the
FCRA specifically excludes some—but
notall—proprietary scores. The
definition of credit score does not
include any mortgage score or rating of
an automated vnderwriting system that
considers one or more factors in
addition to credit information,
including the loan-lo-value ratio, the
amount of down payment, or the
financial assets of a consumer.

Thus, if a creditor uses a proprietary
score that is based on one or more of
these factors in addition to information
obtained from a consumer reporting
agency, this proprietary score is not a
credit score for purposescf §  .71(1)
and .73 and thus does not need to
be disclosed to the consumer. If,
howsver, the creditor uses both a
proprietary score that does not meet the
definition of a credit score and a credit
score from a consumer reporting agency
in setting the material terms of credit or
reviewing the account, the creditor
would disclose the credit score from the
consumer reporting agency under
§_ .73(3)(0)0ix) and ____.73(a)(2)(ix),
as applicable. Similarly, if a creditor
uses a credit score from a consumer
reporting agency as an input to a
proprietary score, bul that proprietary
score itself is not a credit score, the
craditor would disclose the credit scors
from the consumer reporting agency
under §  .73. The creditor may use
the “Your Credit Score and
Understanding Your Credit Score”
section of Forms H-6 and H-7 of the
Boacd’s rules and Forms B-6 and B-7 of
the Commission’s rules for these
disclosures.

In contrast, if a creditor uses a
proprietary score thal only includes
information acquired from a consumer
reporting agency in setting the material
terms of credit or reviewing the account,
the proprietary score would be a credit
score under section 609({f)(2)(A) of the
FCRA. Commenters asked for guidance
on how lo disclose information required
under §  .73(a)(1)(ix) and
____.73(a)(2)(ix) when a creditor uses
only a proprietary score deemed a credit
score under 609(f)(2)(A) of the FCRA.

These commenters also suggested that
the rules should permit credilors to
purchise a credit score from a conswmer
reporting agency and disclose that credit
score, instead of disclosing the
proprietary score that is used in setting
the material terms of credit or reviewing
the account. Section 1100F of the Dodd-
Frank Act requires disclosure of the
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credit score used in setting the material
terms of credit or reviewing the account.
The Agencies do not believe that a
creditor would comply with the statute
by disclosing a different credit score
purchased after setling the material
terms of eredit based on a proprietary
score.

[n these situations, the creditor
should medify the “Your Credit Score
and Understanding Your Credit Score™
section of Forms H-6 and H-7 of the
Board's rules and Forms B-6 and B-7 of
the Commission’s rules to reflect that
the credilor did not obtain a credit score
from a consumer reporting agency, but
rather used a proprietary score that met
the definition of a credit score under
609(f)(2)(A) of the FCRA in selting the
material terms of credit or reviewing the
account. The creditor should disclose
the value of the proprietary score, the
date, the range of proprielary scores,
and the key factors adversely offecting
the consumer’s proprietary score. The
creditor should ingdicate that it is the
source of the proprietary score.
Alternatively, the creditor has the
option of providing all consumers
requesting an extension of credit with a
credit score disclosure exception notice
pursuant to the January 2010 Final Rule
discussed below.

Coramenters also asked {or guidance
on what information to disclose under
§  .73(@)(1(ix)and _  .73(a)(2)(ix)
when a creditor uses both a propristary
score that meets the definition of a
credit score, and a credit score from a
consuiner reporting agency in setiing
the material torms of credit or reviewing
the account. Both scores would be
deemed credit scores under section
609(f)(2)(A) of the FCRA. In such cases
where both credit scores are used, a
creditor has the option to choose which
credit scare to disclose, as detailed in
§  .73(d) discussed below. The
creditor may use Forms H—6 and H-7 of
the Board's rules and Forms B—6 and B—
7 of the Commission’s rules to comply
with the requirements of
§  .73{a)(1)(ix) and __ _.73(a)(2)(ix).
If the creditor chooses to disclose the
proprietary score, it would amend the
model forms as discussed above. If the
crcditor chooses to disclose the credit
score from a consumer reporting agency,
the creditor would disclose the value of
that credit score, the date, the range of
credit scores, and the key factors
adversely alfecting the consumer’s
credit score. The creditor would
indicate the consumer reporting agency
that is the source of the credit score.

Use of a Credit Score

Section 1100F of the Dodd-Frank Act
requires a risk-based pricing notice to

include disclosure of a cradit score used
by a persen in making the credit
decision. A person who is required to
provide a general risk-based pricing
notice or account review notice may use
a consumer report to set the credit terms
oifered or extended o consumers
without using a credit score. In a case
where a person does nol use a credit
score in making the credil decision
requining 3 risk-based pricing natice or
account review notice, the person is not
required to disclose a credit score and
information relating to a credit score.

Several industry commenters agreed
that credilors should nct disclose a
credit score when they do not use a
credil score in making the credit
decision. These commenters also asked
that a creditor not be required to
disclose credit score information when
8 creditor obtains but does not use a
credit score, or when the credit score
was not the cause of the risk-based
pricing.

Section 110CF of the Dodd-Frank Act
requires disclosure if a credit score was
vsed in setting the material terms of
credit. A creditor that obtains a credit
score and engages in risk-based pricing
would need to disclose that score,
unless the credit score played no role in
setting the material terms of credit.
Moreover, even if the credit score weas
not a significant factor in setting the
material terms of credit but was a factor
in sctting those terms, the creditor will
have used the credit score for purposes
of section 1100F of the Dodd-Frank Act.

With respect to the scope of the term
‘““‘use,” the Agencies received ons
comment suggesting that the original
creditor in certain three-party financing
transactions should be considered
outside the scope of the risk-based
pricing rules altogether and, therefore,
would not be required to provide a risk-
based pricing notice. The risk-based
pricing rules apply to the original
creditor if that person “‘uses a consumer
report in connection with’ an
application for credit. 15 U.S.C.
1681m(h)(1). The commenter contended
that the original creditor does not obtain
and thus does not “use” a consumer
report; rather the consumer report is
“used” by an underlying finance source.
The Commission believes that this view
of “'use” is too narrow.

The specific financing siluation raised
in the comment involves an avtoruohile
financing transaction where an
automobile dealer is the original
creditor. In this three-party financing
transaction, a consumer visits the
automobile dealer and applies for
financing by completing a loan
application with the dealer. The dealer
submits the loan application to one or

more unrelated finance sources, which
finance source(s) then conducis
underwriting on the consumer’s credit
application. Basad in whule or in part
on the consumer report, the finance
source(s) provides the dealer with an
approval of the consumer’s application
and the wholesale buy rate at which the
finance source(s) will purchase the
resulting credit contract from the dealer.
The dealer then selscts the finance
source to which it intends to assign the
contract and determines which credit
terms, including a retail finance rate
(""APR”), it will offer the consumer, The
commenter asserts that because the
original creditor (the automobile dealer)
does not directly obtain the consumer
report and/or credit score from a
consumer reporting agency, and instead
relies upon the buy rates from the
underlying financing sources, the
original craditor does not “use’ the
consumer report and is outside the
scope of the risk-based pricing rules.
The Comunission disagrees. The
automobile dealer must provide the
consumer with a risk-based pricing
notice,5

The original creditor has ‘‘used” a
consumer report in connection with an
application for credit because the
original creditor iniliated the request
that caused the financing source to
obtain the consumer report and used the
resulling information from the financing
source to set the rate offered to
consumers. Applying a causal,
ransaction-based analysis to the term
“use’ is consistent with the clear intent
of Congress to provide consumers with
information about the role that their
credil history plays in setiing the terms
for credit.® In the scenario set forth
above, the consumer report was used in
connection with the application for
credit made by the consumer to the
automobile dealer hecause the consumer
reporl was obtained by the finsncing
source in order to fulfill a request made
to it by the automobile dealer. The
finance source has not obtained and
used the consurmer report and/or credit
score independently of the automobile
dealer. The finance source, at the behest
of the aulomobile dealer, has obtained
the reports and performed underwriting
and has told the automobile dealer the
wholesale buy rate at which it will

3 the finance source used a credit score in its
underwriting, that autamobile dealur mnst include
t:at svore in the risk-based pricing notice.

&This interpretation of ''use’ {3 also consistent
with the January 2010 Final Rule, where the
Agencies noted thsi it “automabile dealer’s use of
a consumer report 1o determine which third-party
financing source is likely 10 purchase the retail
installmeot sales contract and at what *buy rate’ is
conduct that fits squarely within the descriplion of
risk-based pricing in (the floal rulesl.” 75 FR 2730.
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purchase the contract.” The original
creditor incorporated the wholesale buy
rate in the rale offered to the consumer,
establishing a causel connection
between the consumer roport snd the
ultimate rate offered to the consumer.?
The original creditor has therefore
“used’’ the consumer report.?

Guarantors and Co-Signers

In some cases. a creditor may use the
credit score of a guarantor, co-signer,
surety, ar endorser, but not a credit
score of the consumer to whom it
extends credit or whose extension of
credit is under review. Proposed
§§_ _.73(a)(1)(ix}and ___ .73[a)(2)(ix)
required a person fo disclose a crodit
score angd information relating to a
credit score only when using the credit
score of the consupier to whom it grants,
extends, or otherwiss provides credit or
whose extension of credit is under
review. As discussed in the January
2010 Fioal Rule, a person is not
required to provide a risk-bascd pricing
notice to a guarantor, co-signcr, surety,
or endorser.'® A person may he
required, however, to provide = risk-
based pricing notice fo the consumer {o
whom it grants, extends, or otherwise
provides credit, even if the person only
uses the consumer report or credit score

7 Indged, it is unity of interes( ia (he same credit
transactlon: belween tha original creditor/
outorobile dealer and the underlying finance
source that provides the permissible purposs
pursvant to which the finance sources may obtoin
the consnmer's repori.

AThe Commission noles that the statute employs
the word "obtain” when addressing physical
possession, lending further support 1hal “use” must
be a broader concept. See section 604(f) (providing
that “[a} person shall not use or obioin a consumes
report for any purpose unless * * * the consumer
report is obtained for a purpase for which the
consumer report is authorized to be furnished
[under the FCRA}); seclion 604(b)(1}(a) (a
consumer reporting agency cennot psovide a
consumer report for employment purpases unless
the person who “obtoins” the report provides a
certification to Lhe consurmer repurting agrocy that,
ameng other things, it will nol be "used” in
violation of stats or fedaral law),

9 'The risk-based p]'i::j:lg rules require the
“original creditor” to provide consumers with the
necessary notices, If the aulomobile dealer, the
original creditor in the situation described above,
was jiol required 1o provide the risk-based pricing
notice, consumers purchasing automobiles in three-
party financing wansactions would never receive 8
risk-based pricing notice or, in the alternative, a
credit score disclosure exception notice, Further, i
the responsibility for providing the risk-based
pricing notlce was to be shifted o the underlying
Anance sources in these types of transactions,
consumers could receive multiple risk-based
pricing notices per ransaction from unfamiliar
entities, & result which would not be beneficial 10
consumers. See 75 FR &l 2730 (e consumer would
not benefit from receiving more than one risk-based
pricing notice in ccnnection with a single extension
of credit and requiring muluple notices would
increase compliance burdens and costs™).

1 See 75 FR at 2731 [Jan. 15, 2010).

of the guarantor, co-signer, surety, or
endorser.

Some industry commenters and
consumer udvocates supported the
proposed rules governing guarantors
and co-signers. The Agencies continue
to belisve that the credit score of cne
consumer, such as a guarantor, co-
signer, surety, or endorser, should not
be disclosed to a different consumer
entitled 1o receive a risk-based pricing
notice. Therefore, when a person uses a
credit score only of a guarantor, co-
signer, surety, or endorser to set the
terms of credit for the consumer to
whom it extends credit or whose
extension of credit is under review, a
person shall not include a credit score
in the general risk-based pricing notice
or account review notice provided to the
consumer.

Exceptiion Notices

The Agencies note that the January
2010 Final Rule provides exceptions to
the requirements to provide general
risk-based pricing notices for persons
that provide credit score disclosure
exception notices to consumers who
request credit. See §§222.74(d), (e}, and
(f); §§640.5(4), (e), and (f).

Many industry commenters argued
that section 1100F of the Dodd-Frank
Act does not affect creditors’ option to
provide credit score disclosure
exception notices to all consumers
instead of risk-based pricing notices.
Consumer advocates, however, urged
the Agencies to eliminate the credit
score disclosure exceptions, Consumer
advocates argued that giving creditors
the option to provide exception notices
would result in creditors rarely
providing risk-based pricing notices.
They stated that a key benefit of the
exception notices in comparison to the
risk-based pricing notices was that
consumers received a free credit score.
They asserted that section 1100F of the
Dodd-Frank Act eliminated this
comparative benefit of the exception
notices by requiring that risk-based
pricing notices also disclose credit
scores. Consumer advocates argued that
Congress did not eliminate the
exception notices in the Dodd-Frank Act
because the notices were created by
regulation, and were not the product of
Congress. Finally, consumer advocates
stated that section 1100F of the Dodd-
Frank Act required disclosure of the
actual credit score used by the creditor,
while exception notices conld contain a
generic credit score.

After the Dodd-Frank Act, there
remain strong arguments for retaining
the credit score disclosure exceptions.
The January 2010 Final Rule, which
incluges the credit score disclosure

exceptions, was published in January
2010 and became effective on Jenuary 1,
2011. Because the rules were published
more than six months before the Dodd-
Frank Act was enacted, Congress could
have eliminated the credit score
disclosure exceptions but did not do so.
Moregver, the Agencies believe that the
credit score disclosure exception notices
continue to be consistent with the goals
of, and underlying reasons for, the risk-
based pricing rulc, which are to provide
consumers with education about their
credit profiles and alert them to
potentially inaccurate information in
their consumer reports that could have
a negative effect on the credit terms
being offered to them. Eliminating the
exception notices would result in fewer
consumers raceiving their credit score
for free. To use the exception notice
provision, a credilor must provide
exception notices to nll cinsumers who
apply for credit. By contrast, a creditor
raust provide risk-based pricing notices
only to consumers receiving less
favorable terms from that particular
creditor. Thus, whether a consumer
with a particular credit profile would
receive a risk based pricing notice may
depend upon the creditor to which the
consumer applies. As a result, some
consumers of & given creditor may not
get risk-based pricing notices because
they do not receive materially less
favorable terms from that creditor, sven
though they would generally receive
materially less favorable terms from
other creditors based on their credit
profiles. The credit score disclosure
exceptions arguably achieve a better
result—by requiring creditors using the
exception 1o provide notices to all
consumers who apply for credit—
consumers thal would not have gotten
any notice would instead receive a frec
credit score.11 In addition, consumers
are given exceplion nolices earlier in the
credit decision process, thus giving
consumers an esrlier opportunity to
identify any potential inaccuracies in
their consumar report.?? Consumers
benefit from knowing their credit score
earlier, even if they do not yet know

4 1o addition, some consumers may nol receive
e risk-based pricing netice even if they did not
receive the mast favorable termns from that creditor
because creditors may nol be shle to precisely
distinguish those consumers whe received the most
favorable terms from these who did ot (or may
have used a proxy mathod). See 75 FR 2736. By
viclue of the fact (hat exceptian notices are
provided o all consumers who apply for credit, he
credit score disclosure exceptions svoid this
problem.

12 Credit scove disclosurs exceptions mosl be
given as soon as is reasonably pracliccble and, in
any evenl, no laler than before consummation of the
Lansaction, whereas risk-based pricing notlces are
required to he provided after the (eems of eredit sre
sel.
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what terms of cregdit they will be
offered. This earlier notice gives
consumers more time to consider, given
their current credit profile, whether they
want to continue with a credit
transaction at that time.

On the other hand. by requiring that
tisk-based pricing notices disclose
credit scores when the credit scores
were used to set the terms of credit,
section 1100F of the Dodd-Frank Act
has eliminated one of the key
comparative benefits of the credit score
disclosure exception nolices over the
risk-based pricing notices.'3 Moreover,
while the exception notices contain
valuable information about how a
consumer's credil score compares with
the credit scores of others, it does not
inform consumers that they may be
receiving less favorable credit terms or
an increase in their interest rate based
on their consumer report and/or their
credit score.

The Agencies note that eliminating
the credit score disclosure exception
notice would fundamentally change the
structure of the risk-based pricing rules
and masy substantially affect compliance
costs. Given that rulemaking authority
will be transferred to the Bureau on July
21, 2011, the Agencies do not believe
that it is appropriate to make a
substantial and fundamentsl change to
the rules at this time. The [inal rules are
limited to implementing the
requirements of section 1100F of the
Dodd-Frank Act. Thus, the final rules
retain the credit score disclosure
exception notices.

Section .73(b) Form of the Notice

The Agencies provided model forms
that may be used for compliance with
the risk-based pricing requirements in
Appendices H and B of the January 2010
Final Rule. Paragraph (b)(2) of section

.73 of the January 2010 Final Rule
clarifies how each of the model forms of
the risk-based pricing notices required
by §§  .72(a) and (c), and by
§__ .72(d) may be used. Paragraph
(b)(2) provides that appropriate use of
the model forms contained in
Appendices I7-1 and H~2 of the Board's
rules and Appendices B—1 and B-2 of
the Commission's rules is deemed to
comply with §§  .72(8) and (¢, and
§  .72(d), respectively. Use of these
model forms is optional.

Under the proposal, the Agencies
amended Appendices H and B of the
January 2010 Final Rule to add two new
model forms in Appendices H-6 and H~
7 of the Board's proposed rules and

Y3iSee 75 FR al 2742 (highlighting benefit to
consumers of providing credit scores to consumers
in exception notices).

Appendices B-6 and B—7 of the
Commission’s proposed rules, for
situations where a credit score and
information relating to such credit score
must be disclosed. See Mode/ Forms,
below. Proposed paragraph (b)(2)
clarified that appropriate use of Model
FForm H-1 or H-6, or B-1 or B-6, is
deemer! to nomply with the
requirements of §§ __ .72(a) and (c), It
also clarified thet appropriate use of
Model Form H-2 or H-7, or B-2 or B—
7, is deemed to comply with the
requirements of § .72(d).

The final rules adopt § _.73(b) as
proposed. The comments received on
the proposed model forms are discussed
below. See Model Forms, below.

Section .73(3) Multiple Credit
Scores

Some creditors may obtain multiple
credit scores from consumer reporting
agencies in connection with their
underwriting processes. A creditor may
use one or mors of thiose scores in
setting the material terms of credit.
Section 1100F of the Dodd-Frank Act
only tequices a person to disclose a
single credit score that is used by the
person in making the credit decision,
The Agencies proposed § .73(d) to
address situations where a creditor
obtains multiple credit scores from
consumer reporting agencies, or obtains
a credit score from a consumer reporting
agency in addition Lo using a
proprietery score deemed a credit score
under the FCRA, and must provide
either a general risk-based pricing notice
or an account review notice to a
consumer.

Proposed § _ .73(d)(1) provided that
when a person uses one of those credit
scores in setting the material terms of
credit, for example, by using the low,
middle, high, or most recent score, the
general risk-based pricing and account
review notices are required to include
that credit score and information
relating to that credit score as required
by proposed §§ __.73(a)(1){ix) and
(a)(2)(ix). When a person uses two or
more credit scores in setting the
material terms of credit, for example, by
computing the average of all the credit
scores obteined, the notices are required
to include any one of those credit scores
and information relating to the credit
score as required by proposed
§§  .73(a)(1)(ix) and (a)(2)(ix). The
notice may, at the person's option,
include more than one credit score,
along with the information specified in
proposed §§  .73(a)(1)(ix) and
(a)(2)(ix) {or each credit score disclosed,

Proposed § _ .73(d)(2) provided
examples to illustrate the notice
requirements for creditors that obtain

multiple credit scores from consumer
reporting agencies. The fitst example
described in proposed §_ .73(d})(2)(i)
applied when a person that uses
consumer reporis to set the material
terms of credit cards granted, exiended,
or provided lo consumers regularly
requests credit scores from several
consumer Teporting agencies and uses
the low score when determining the
material terms it will offer to the
consurner. Under the proposed rules,
that person must disclose the low score
in its notices. The example described in
proposed § .73(d)(2)(ii) applied
when a person that vses consumer
reports to set the material terms of
automobile Joans granted, extended, or
provided to consuimers regularly
requests credit scores from several
consumer reporting agencies, each of
which it uses in an underwriting
program in order to determine the
material terms it will offer to the
consumer. Under the proposal, that
person could choose any one of these
scores to include in its natices.

A consumer advocate and several
industry commenters supported the
Agencies' proposal. Other consumer
advocates recommended that creditors
disclose all the credit scores used. For
the reasons described below, the linal
rules adopt § _ 73(d) as proposed
with revisions to make clear thet these
rules apply to use of proprietary scores
that meet the definition of ““credit
score” in §____.71(1) as well as credit
scores obtained from consumer
reporting agencies.

The final rules do not require
creditors 1o disclose all the credit scores
used if a creditor uses muliiple credit
scores in setting the material terms ol
credit. The final rules permit creditors
at theit option to disclose all the credit
scores used. As noted above, although a
creditor may use multiple credit scores
in satting the material terms of credit,
section 1100F of the Dodd-Frank Act
only requires a persen to disclose a
single credit score that is used by the
person in making the credit decision.
Further credit scoring models way differ
considerably in nature and range. The
Agencies believe that disclosing
multiple credit scores may confuse
consumers and provide them little
value, Consumers may not understand
the extent to which credit scoring
models differ, and may iry to compare
the different credit scores. Such
comparisons may confuse consumers
and lessen the value of the credit score
disclosures.

Moreover, the Agencies do not bslicve
that requiring disclosure of a particular
credit score, for example, the lowest
score, would be in the best interest of
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consumers when multiple scores are
used. The lowest score may not truly be
the “worst” score, since credit scoring
models differ, and requiring businesses
to identify the “worst’ score would add
a layer of complexity without a clear
benefit 1o consumers. The Agencies also
note that the Dodd-Frank Act requires
the Bureau to “conduct a study on the
nature, range, and size variations' of
different credit scoring systems, and cn
whether thesa variations disadvantage
consumers. Section 1078(a), The Bureaun
must submit a report to Congress with
the results of this study within one year
after the Dodd-Frank Act enactment
date. Section 1078(b). That study may
shed light on the exient to which
disclosure of multiple credit scores
would benefit consumers, and the
Bureau could revisit the Agencies’
judginent in view of the results of its
study,

For the reasons discussed above. the
final rules do not require that creditors
always disclose the lowest credit score
if a creditor uses two or more credit
scores in setling the material terms of
credit. The Agencies believe that section
1100F of the Dodd-Frank Act does not
mandate that a person disclose thr
lowest credit score that is used by the
person in making the credit decision, if
the person uses muliiple credit scores in
setting the material terms of credit. The
person must simply disclose a credit
score used.

Section .75 Rules of construction
Section .75(c) Multiple Consumers

The proposed rules amcnded
§  .75(c) to address circurnsiances
whure a person must provide multiple
consumers, such as co-borrowers, with
a risk-based pricing notice in a
transaction. The proposed rules retained
the rule of construction that clarifies
that in 8 transaction involving two or
more consvmers who are granted,
extended, or othcrwise provided credit,
3 person must provide a risk-based
pricing notice to each consumer. The
proposed rules, however, amendsd the
rules addressing the provision of a risk-
based pricing notice when the
consumers have the same address and
when the consumers have difterent
addresses, 10 account for situations
where g risk-based pricing notice
contains a consumer’s credit score,

Proposed § .75(c)(1) provided that
whether the consumers have the same
address or not, the person must provide
a separaie notice to each consumer if a
notice includes a credit score(s). Each
separate notice that includes a credit
score{s) must contain only the credit
score(s) of the consumer to whom the

notice is provided, and not the credit
score(s) of the other consumer. If the
consumers have the same address, and
the notice does not include a credit
score(s), a person may salisfy the
requiremernts by providing a single
notice addressed to both consumers,

The proposed rules also amended
§__ .75(c)(3)(i) to provide an example
illustrating the notice requirements
when a person must provide a risk-
based pricing notice that includes credit
score information to multiple
consumers. Proposed §  .75(c)(3)(i)
clarified that, in a silustion where two
consumers jointly apply for credit with
a creditor and the credit decision is
based in part on the consumers’ credit
scores, a separate risk-based pricing
notice must be provided to each
consumer whether the consumers have
the same address or not. Each separate
risk-based pricing notice must contain
the credit score(s) of the consumer to
whom the nolice is provided.

Consurmer advocates supported the
proposed rules governing multiple
consumers. Several industry
commenters asked that creditors have
the option to provide risk-based pricing
notices to al] the applicants or only to
the applicant whose credit score was
used in setting the material tcrms of
credii. Some industry commenters also
argued that co-applicants elect to share
informaticn with cne another, and that
creditors cannot prevent co-applicants
from acressing each other’s risk-based
Ppricing notices.

Under section 615(1) of tbe FCRA, a
person generally must provide a risk-
based pricing notice to a consumer
when the person uses a consumer report
in connection with an extension of
credit and, based in whole or in part on
a consumor report, extends credit to the
consumer on material terms that are
materially less favorable than the most
favorable terms gvailable to a substantial
proportion of consumers. A creditor
therefore must provide a risk-bused
pricing notice to all co-applicants, and
not only to the applicunt whose credit
score was used in setting the material
terms of credit.' Further, the Agencies
do not believe co-applicants necessarily
chocse, merely by applying for credit
together, to share sensitive information
with one another, in particular, credit
scores, The Agencies understand that

4 As noted above, a creditor that ablains a credit
score and engages in nsk-based pricing would need
1o disclose that scorg, unless the credit scare played
no role in setting the malerisl terms of credit. If the

role in setting the material terms of credit, then the
credilar does pot need to include a credit score in
the risk-based pricing notice provided 1o that
applicant.

creditors may not be able to prevent co-
applicants from accessing each other’s
risk-based pricing notices. Yet the
Agencies believe that creditors must
provide each risk-based pricing notice
to the corresponding applicant, in
keeping with privacy concerns.

Appendix H of the Board’s Rules and
Appendix B of the Commission’s Rules

Model Forms

Appendix H of the Board's rules and
Appendix B of the Commission’s rules
contain five model forms that the
Agencies prepared to facilitste
compliance with the rules. Two of the
model forms are for risk-based pricing
notices and three of the model forms are
credit scors disclosure exception
notices. Each of the model forms is
designated for use in a particular set of
circumstances as indicated by the title
of that modcl form. Model forms H-1
and B-1 are for use in complying with
the general risk-based pricing notice
requirements in § .72. Model forms
H-2 and B-2 are for use in complying
with the risk-based pricing notices given
in connection with account review in
§ .72

The proposed rules added iwo new
forms that could be used when a person
must disclose aredit score information
io a consumer. Model forms H-6 and B-
6 set forth a risk-based pricing notice
with credit score information that could
be used lo comply with the general risk-
based pricing requirements if the
additional content requirements of
§_ .73(2)(1)(ix) apply. Mode) forras
B-7 and B-7 set forth an account review
risk-based pricing notice with credit
score information that could be used to
comply with the account review nolice
requirements if the additional content
requirements of § __ .73(a)(2)(ix)
apply.

Mogel forms H-1 and -2, and B-1
and B-2, are retained. The general risk-
based pricing and account review
notices could continue to be used to
comply with § .72 when the
adgditional content requirernents
discussed in §§  .73(a)(1)(ix) end
(a)(2)(ix) do not apply. As with the other
mode] forms, use of the mode! forms H~
6 or H-7, or B-6 or B-7, by creditors is
optional. If a creditor appropriately uses
Model Form B-6 or H-7, or BB or B-
7, or modifies a form in accordance with
the rules or the instructions io the
appendix, that creditor will be within
the rules’ safe harbor and is deemed to
be acting in compliance with the general
risk-based pricing petice or account
review nolire requirement when the
content provisions of §§ _ .73(a)(1)(ix)
or (a)(2)(ix) apply.
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Finally, the proposal amended
instructions 1. and 2. to Appendices H
and U to reflect the addition of H-6 and
H-7, and B-6 and B-7. The Agencies
did not receive comments on the
proposed changes to instructions 1. and
2. to Appendices H and B. The Agencies
are adopting the changes to instructions
1. and 2, to Appendices H and B as
proposed in the final rules.

In addition, as discussed in more
detail sbove, model forms H-6 and H-
7 of the Board’s rules and B—6 and B-

7 of the Commission’s rule are also
revised to add the statement: "We used
your credit score to set the terms of
credit we are offering you,” in the
“What you should know about your
credit score” box on the model forms.
See Additional Informoation Regarding
Credit Scores, above,

The Agencies received several
comments on the proposed model
forms, as discussed in more detail
below. The final rules adopt model
forms H-6 and H-7 of the Board's rule
and B—6 and B-7 of the Cornmission’s
rule as proposed with one revision
pertaining to the disclosure of contact
information for the entity that provided
the credit score.

Contact information for the enlity thot
prowded the credit score. An industry
commenter asked that the Agencies sdd
language to the model forms dirvecting
the consumer to the consumer reporting
agency for more information about the
credit score. The commenter believed
that consumers may otherwise contact
creditors with questions about their
credil score, but that creditors are not in
a position to answer those questions,

The Agencies are adding optional
langunage to mode] forms H-8 and H-7
of the Board's rule and B—6 and B-7 of
the Commission’s rule directing the
consurmer 1o the entity (which may be
a consumer reporting agency or, in the
case of a proprietary score thal meels
the definition of a credit score, the
creditor itself) that provided the credit
score for any qusstions about the credit
score, along with the entity’s contsct
information. Creditors may use or not
use the additional language without
Josing the safe harbor, since the
language is optional. The final rules add
new instriction 4. to Appendices H and
B toc make clear that this disclosure of
the entity’s contact information is
oplional,

Co-applicants, guaranfors, and co-
signers. An indusiry commenter
recommended providing creditors with
the flexibility to add language to the
model forms to indicate that for co-
applicants, the terms of credit may be
based on cither or both of the
applicants’ credit information. A

consumert advocate similarly suggested
adding language to the model forms
indicaling that for applications with a
guarantor or co-signer, the terms of
cradit may be based on either or both of
the applicant’s, guarantor’s, or co-
signer’s credit information. The
commenters explained that such
language would decrease consumer
confuston, since an applicant with an
excellent credit profile who receives a
risk-based pricing notice ray not realize
that the risk-based pricing decision may
have been made because of the co-
applicant’s, guaranior’s, or co-signer's
credit profile.

The Agencies believe the additional
language may simply complicate the
disclosures without providing a
substantial benefit to consumers. An
applicant with strong credit who
receives a risk-based pricing notice will
likely understand that the adverse
decision was based on the co-applicant,
guarantor, or co-signer’s credit
information or will contact the ereditor
to inquire.

Disclosure thal no credit score is
avoilable. In some cases, a creditor may
try to obtain a credit score for an
applicant, but the applicant may have
insufficient credit history for the
consumer reporting agency to generate a
credit score. One commenter asked that
the creditor have the option to emend
the model forms to provide the
applicant notice that no credit score was
available from a consumer reporling
agency in the space available on the
model forms for the credit information
disclosure.

Section 1100F only spplies when a
creditor uses a credit score in setting the
material terms of credit. The creditor
cannot and is not reguired to disclose
credit score information if an applicant
has no credit score. Nothing in section
1100F of the Dodd-Frank Act prevents
a creditor from providing the applicant
notice that no credit score was available
from a consumer reporting agency,
although section 1100F does not require
such notice.

Order of conlent. The Agencies
specifically solicited comment on the
ordering of the content in Model Forms
H-6 and H 7, and B-6 and B-7, and
whether the credit score snd
information relating to a credit score
should be presented prior to the
information on consumer reports.

Some commenterts indicated that the
Agencies should not change the order of
the content in the model forms to
present the credit score and information
telating to the credit scare prior to
information on consumer reports. One
commenter indicated that changing the
order of cantent would impaose

additional compliance burdens on
croditors without providing signilicant
additional henefits for consumers.

Anotber commenter proposed that the
credit score information should be
moved up and incorporated into the
information on consumer reports,
instead of disclosed soparately at the
bottom of the nolice. The final rules
retain the order of the content in the
mode! forms as proposed. The Agencies
believe that it is appropriate to disclose
the information related to credit reports
first because the primary purpose of the
risk-based pricing notices is to alert
consumers that risk-based pricing
occurred as a result of their consumer
reports. Furtber, in retaining the
proposed order of the content, the
mode] forms more logically progress
from more general consumer report
information to more specific credit score
information. Tn addition, given that a
creditor may still provide a consumer
Forms H-1 and H-2 of the Board’s rules
and Forms B-1 and B-2 ol the
Commission’s rules when the creditor
doss not use the consumer’s credit score
in setting the material terms of credit,
providing the credit score informaticn
after the consumer report information
will promote ease of use for creditors
who use Forms 11-1 and H-2 of the
Board's cules and Forms B—1 and B-2 of
the Commission’s rules for some
consumers and the amended model
forms for other consumers.

Order of credit report information.
One commenter suggested that the
credit repart information in the model
form should be reordered. Proposed
Model Forms H-6 and H-7 of the
Board’s rules and Forms B—6 and B-7 of
the Commission’s rules disclose the
credit score in the first row of the
section *“Your Credit Score and
Understanding Your Credit Score.” An
explanation of what credit scores are is
disclosed in the second row of this
section. The commenter suggested that
the information would be more
understandable to consumer if the
explanstion of what credit scores are
was disclosed in the first row of this
section,

The final rules retain the proposed
order of the credit report information in
mode] forms H-8 and H-7 of the
Board’s rules and Forms B—6 and B-7 of
the Commission’s tules. The Agencies
believe that disclosing the credil score
that is used in setling the material credit
terms or reviewing the account is the
primary purpose of the provisions of
section 1100F of the Dodd-Frank Act.
By placing the credit score that is
applicable to the consumer in the first
row of the section *Your Credit Scare
and Understanding Your Credit Score,”
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the Agencies believe that consumers are
more likely to continue reading the
notice to find out additional information
aboul the credit score.

Attaching the credil score information
fo the current model form. One indusiry
commonter asked the Agencies to clarify
that a creditor may staple or append the
credit score information vsing a
supplemenial document to a current
model form on general risk-based
pricing (H-1 and B-1) or an account
review notice (H-2 and H-2), The
Agencies note that information
contained on the fivst page of H-1 and
B-1 is the same as the information
contained on the first page of H-6 and
B—6. Likewise, the information
contained on the first page of H-2 and
B-2 is the same as the information
contained on the first page of H-7 and
B-7. The difference between H-1 (or B—
1) and H-6 (or B-6) ig the inclusion of
the credit score information contained
in the section “Your Credit Score and
Understanding Your Credit Scare™ that
is contained on the second page of H-

6 and B—6. Likewise, the difference
between H-2 (or B—2) and I1-7 (or B—
7) is the inclusion of the credit score
information contained in the section
‘'Your Credit Score and Understanding
Your Credit Score* that is contained on
the second page of H-7 and B—7. Thus,
the Agencies believe that a creditor will
be deemed to have used H-6 or B-6 if
it staples or appends to H—1 ot B—1 the
credit score information contained in
the section “Your Credit Score and
Understanding Your Credit Score” that
is contained on the second page of H-
6 and B-6. Instruction 3. to Appendices
H and B sets out the modifications that
may be made to the model forms
without losing the benefit of safe harhor.
The combined H-1 or B~1 and
altachment must comply with
Instruction 3. to Appendices H and B for
the creditor to retain the safe harbor for
using H-6 or B-6. Likewise, a creditor
will be deemed to have nsed H-7 or B—
7 if it staplss or appends to H-2 or B—

2 the credit score information contained
in the section ““Your Credit Score and
Understanding Your Credit Score” that
is contained on the second page of H—
7 and B-7, in a format substantially
similar to H-7 and B=7. The combined
H-2 or B-2 and attachment must
comply with Instruction 3. to
Appendices H and B for the creditor to
retain the safe harbor for using H-7 or
B-7.

Use of grophs or lable format. An
industry commenter requested that the
Agencies clarify that creditors may vse
& graph or table format to provide the
information in the model forms without
tosing the safe harbor. The commenter

stressed that graphs, tables, and other
visual devices may be clearer and more
vseful to consumers.

Although the Agencies certainly
encourage simplicity, one of the key
benefits of a sale harbor is uniformity.
Thus, it is difficult tc make a blanket
statement that creditors may substitute
graphs or tables without losing the safe
harbor.

The Agencies reilerate the
interpretation in the proposed rule. A
creditor may rearrange the formsat of the
model forms or make technical
modifications o the language of the
mode) forms, so long as the creditor
does not change the substance of the
disclosures. See Instruction 3. to
Appendices H and B. The creator may
not, however, make such an extensive
rearrangement or modification of the
language of the model forms 8s to
materially affect the substance, clarity,
ccmprehensibility, or meaningful
sequence of the mode] forms. See
Instruction 3. to Appendices H and B.
Such extensive rearrangements or
modification of the language of the
model forms would result in loss of the
safe harbor. See Instruction 3. to
Appendices H and B. Whether a graph
or table could be used without losing
the safe harbor would have to be
determined on a case by case basis using
this standard.

Implementation Date

The Agencies noted in the proposal
that the amendments in section 1100F
of the Dodd-Trank Act are effective on
July 21, 2011. Several industry
commenters asked thal the Agencies
delay the implementation date by 6
months to at lenst 12 months. One
commenter suggested that the Agencies
stay the rulemaking, and let the Bureau
finalize the rules. Another commenter
requested that creditors receive the
benefit of the safe harbor for using the
proposed model forms until creditors
can implement the requirements in the
final rule.

Several indusiry commenters argued
that the risk-based pricing requirements
in gsection 1100F do not became
effective untjl incorporated by rules,
because section 1100F amends section
615(h) of the FCRA, and that section
615(h)(6) of the FCRA states that
regulations are reguired to implement
risk-based pricing reguirements.
Further, one industry commenter
asserted that section 1088(a)(9) of the
Dodd-TFrank Act amends the FCRA to
require the Bureau 1o issue regulations
implementing section 1100F, This
commenter argued that Congress could
not have intended section 1100F of the
Dodd-Frank Act to take effect on July

21, 2011 since the Bureau would not yet
be operational. The commenter
concluded that section 1100F of the
Dodd-Frank Act is an exception to the
July 21, 2011 effective date.

Section 1100F of the Dodd-Frank Act
provides that the amendments in
Subtitle H of Title X, which includes
Section 1100F, become effective on &
“designated transfer date.” The
Secretary of the Treasury set the
designated transfer date as July 21,
2011. 75 FR 57252 (Sept. 20, 2010).
Thus, effective July 21, 2011, section
1100F of the Dodd-Frank Act amends
section 615(h)(5) of the FCRA, which
sets forth the minimum content required
for risk-based pricing notices. Even if
the Agencies did not modify the model
forms to incerporate this additional
minimum content, creditors would be
required to disclose this information
pursuant to the statute.

Rathier than have creditors create their
own potices in order to comply with
section 1100F of the Dodd-Frank Act,
the Agencies are exercising their
existing authority to amend the model
notices to reflect these changes to avoid
consumer confusion, and tc ensure
timely, consistent, and uniferm
compliance with the new content
provisions. Section 615(h) gives the
Agencies the authority to issue rules
implementing the risk-based pricing
provisions, including authority to
address "the form, content, timing, and
manner of delivery” of risk-hased
pricing notices. The Apencies believe
that adding {o tho requirernents for the
risk-based pricing notice the content
required by section 1100F of the Dodd-
Frank Act, and providing revised model
notices is appropriate, ‘These final rules
are thus effective and compliance is
mandatory beginning 30 days after the
date of publication in the Federal
Reglster.

II1. Regulatory Analysis
A. Paperwork Reduction Act

The Agencies have reviewed the final
rules and determined that they contain
"“collections of information" subject to
the Paperwork Reduction Act of 1995,
44 U.S.C. 3501-3521 (PRA). An agency
may not conduct or sponsor, and a
respandent is not required to respond
1o, an information collection unless it
displays a currently valid Office of
Management and Budget (OMB) centrot
niumber.

The Board has reviewed and
approved the final rulemaking under the
authority delegated by OMB. 5 CFR part
1320, Appendix A.1, The collections of
information required by this final
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rulemaking are foungd in 12 CFR
222.73(a)(1) and (a)(2).13

The Commission submitited the
information collection requirements
contained in the proposed rulemaking
to OMB for review and approval vnder
the PRA; OMB withheld formal action
on the rulemaking pending its further
review of the joint final rules. The
collections of information required by
this final rulemaking are found in 16
CFR 640.4(a)(1] and (a)(2).

As discussed above, on Murch 15,
2011, the Agencies published in the
Federal Register a joint notice of
proposed rulemaking that is consisient
with new content requirements in
section 615(h) of the FCRA that were
added by section 1100F of the Dodd-
Frank Act. 76 FR 13902. The final rules
require creditors to disclose credit score
information to consumers when a credit
score is used to sel or adjust the termg
of credit. Specifically, the final rules
would require the following disclosures:
(1) The credit score uscd by the person
in mgking the credit decision; (2) the
range of possible cradit scores under the
mode] used to generate the credit score;
(3) all of the key factors that adversely
affected the credit score, which shall not
exceed four key factors, except that if
one of the key factors is the number of
enquiries made with respect to the
consumer report, the number of key
factors shall not exceed five; (4) the date
on which the credit score was created;
and (5) the name of the consumer
reporting agency or other persan that
provided the score. In addition, the final
rules requirse a statement that a credit
score is a number that takes into
account information in a consumer
report, that the consumer’s credit score
was used to set the terms of credit
offered, and that a credit score can
change over time to reflect changes in
the consumer’s credit history.

Jo the proposal, the Agencies
collectively estimated that respondents
potentially affected by the additional
notice would take, on average, 16 hours
(2 business days) to update their
systems and modify model notices to
comply with the proposed
requirements. The Agencies recognized
that the amount of time needed for any
particular creditor subject to the
proposed requirements may be higher or

s The information collectons (ICs) in this rule
will be incorporated with (he Board's
Recordkeeping end Disclosure Requirements
Associated with Regulation V (OMB No. 7100~
0308), The burden estlmales provided in this rule
pertain only o the ICs assoclaled with this finial
rulemsking, The current OMB inventory for
Regulaticn V is available at: http://www.reginfo.gov/
public/do/PRAMuin.

lower, but believed this average figure
was 3 reasonable estimate,

Comments Received

The Agencies received 13
comments—iwo from banks, three from
utilities, two frem credit union trade
association, two from banking trade
associations, two from credit and
financial services cornpanies, one from
a consumer credit trade association, and
one from a law firm on behalf of an
unspecified client—in response to the
PRA section of the proposal. The
commenters asserted that the time
needed to update their systems to
incorporate these requirements and
coordinate with consumer reporting
agencies as necessary would exceed the
16 hours estimated by the Agencies.

Burden Stotemenl

Hased on these comments, tho
Agencies agree that some additional
time beyond 16 hours may be needed.
The Agencies, therefore, have revised
upward their prior burden estimate. The
Agencics believe that 32 hours (4
business days) is a reascnable estimate
of the average amount of time (o modify
existing database systems to incorporate
these new requirements. Entities
affected by these final rules are already
familiar with the existing provisions of
section 615(h) of the FCRA, which
require risk-based pricing disclosures
when a person uses o consumer report
in setling the material terms of credit.
The new requirement to require
creditors to disclose credit scare
information to consumers when a credit
score is used to set or adjust the terms
of credit should not be burdensome. In
addition, the Agencies have provided
mode! notices that should significantly
reduce the cost of compliance with the
final rules. Moreover, the Agencies bave
provided exceptions to the final rules,
whereby creditors may fulfill their
compliance obligation by providing
credit score disclosure exception
notices.

Frequency of Response: On occasion.
Affected Public: Any person that is
required to provide a risk-based pricing
notice and vses a credil score in making
the credit decision requiring a risk-

based pricing notice.

Board:

For purposes of the PRA, the Board is
estimating the burden for enlities
regulated by the Board, Office of the
Compilroller of the Currency, Federal
Deposii Insurance Corporation, Office of
Thrift Supervision, National Credit
Union Administration, and the U.S.
Department of Housing and Urban
Development (collectively, the “'Federal
financial regulatory agencies”). Such

entities may include, among others,
State member banks, national banks,
insured nonmember banks, savings
associations, Federally-chartered credit
unions, and other mortgage lending
institutions.

Number of Respondents: 18,173.

Estimoted Time per Response: 32
hours (four business days) to update
systems and modify model notices to
comply with final requirements.

Total Bstimated Annual Burden:
581,536 hours,

Commission:

For purposes of the PRA, the
Commission is estimating the burden for
entities that extend credit to consumers
for personal, household, or family
purposes, and are subject to
administrative enforcement by the F'TC
pursuant to section 621(a)(1) of the
FCRA (15 U.S.C. 1681s(a)(1)). These
businesses include, among others, non-
bank mortgage lenders, consumer
lenders, utilities, state-chartered credit
unions, and automobile dealers and
retailers that directly extend credit to
consurmers for personal, non-business
uses.

Number of Respondents: 199,500.16

Estimated Time per Response: 32
hours (4 business days) to update
systems and modify model notices.

Total Bstimated Annual Burden:
Based on an estimated 199,500
respondents, the one-time burden,
annualized for a 3 year PRA clearance,
would be 2,128,000 hours |(32 x
199,500) = 31. The Commission believes
that, on a continuing basis, the revision
to the final rules would have a
negligible effect on the annual burden.
The estimated one-time labor cost for all
categories of FTC covered entitiss under
the final rule, ennualized for a 3 year
PRA clearance, is $91,397,600.

Total Estimated Cosi Burden:
Commission staff derived labor costs by
applying appropriate estimated hourly
cost figures to the burden hours
described above. It is difficult to

16 This estimate derives Ip part from an analysis
of 1he figures obtained from the North Amerivan
Industry Classification System (NAICS)
Assoclation’s database of U.S. businesses. See
http://www.naics.com/search.htm. Commission
seaff identified categovies of entities under its
furisdiction that also directly provide credit o
consumers. Those categories include retail, vehicle
dealars, consumer lenders, and utilities. The
estimate also Includes stole-chartered credit unions,
which are subject to the Commission’s jurisdiction.
See 15 1.5.C. 1681s. For the laller categary,
Commission staff relled on estimates from the
Credi{ Union National Association for the number
of aun-federal credit unions. Sve Altp://
www.ncua.gov/news/quick_facts/Facts2007. pdf. Far
purpostd of estimating the burden, Commilssion
staff made the conservative assumnption that all of
the inchuiled entilics engage in risk-based pricing
and uge a credii score in making the credit decision
requiring a risk-based pricing notice.
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calculate with precision the labor costs
associated with the final rules, as they
entail varying compensstion levels of
clerical, management, and/or technical
staff among companies of different sizes.
In calculating the cost figures,
Commission staff assumes that
managerial and/or professional
technical personnel will update systems
for providing risk-based pricing notices
and adapt the written notices as
necessary at an hourly rate of $42.95.37
Based on the above estimates, the
estimated one-time labor cost for all
categories of FTC covered entities under
the {inal rule, annualized for a 3 year
PRA clearance, is $91,397,600 [((32
hours x $42,95) x 199,500) + 3].
Commission staff does not anticipate
that compliance with the final rules will
require any new capital or other non-
laber expenditures. The final rules
provide a simple and concise model
notice that creditors may use to comply,
and, as creditors already are providing
risk-based pricing notices to consumers
under the FCRA, they already have the
necessary resovrces to generste and
distribute these notices. Thus, any
capital or non-labor costs associated
with compliance would be negligible.

B. Regulatlory Flexibility Act

Board:

The Board prepared an initial
regulatory flexibility analysis under the
Regulatory Flexibilily Act (RFA) (5
U.S.C. 601 et seq.) in connection with
the proposed rules. The final rules cover
ceriain banks, other depository
institutions, and non-bank entities that
extend credit to consumers. The Small
Business Administration (SBA)
establishes size standards that define
which entities are small businesses for
purpeses of the RFA.?® The size
standard to be considered a small
business i1s: $175 million or less in
assets for banks and other depository
institutions; and $7 million or less in
annusl revenues for the majority of non-
bank entities that are likely to be subject
to the final rules. Under Section 805(b)
of the RFA, 5 U.S.C. 605(b), the
regulatory {lexibility analysis otherwise
required under section 604 of the RFA
is not required if an agency certifies,
along with a statement providing the
factual basis for such certification, that
the rules will not have a significant

7(bls cost is derived feom the medlan hourly
wage for management occupations found in the
May 2009 National Occupational Employment and
Whagr Estimates of the Bureou of Labor Statistics,
Table 1.

18115, Small Business Administration, Table of
Smat! Business Size Standards Matched to North
American Industry Classification System Cades,
available at hitp://www.sba.gov/idc/grovps/public/
documents/sba_homepage/serv_sstd_toblepdf.pdyf.

economic impact on a substantial
number of small entities. The Board
hereby certifies that the final rules will
not have a significant economic impact
on a substantial number of small
business entities. The Board recognizes
that the final rules will affect some
small business entities; however the
Board does not expect that a substantial
number of small businesses will be
affected or that the final rules will have
a significant cconomic impact on them.
Nonetheless, the Board has decided to
publish a final regulatory flexibility
analysis with the final rules and has
prepared the following analysis:

1, Reasons for the J'inal Rules

Section 1100F of the Dodd-Frank Act
amends section 615(h) of the FCRA to
require persons to disclose a credit score
and information relating to that credit
score in risk-based pricing notices when
the person uses a credit score in seiting
the nusterial terms of credit.
Specifically, a person must disclose, in
addition to the information currently
required by the January 2010 Final Rule:
(1) A numerical credit score used in
making the credit decision; (2) the range
of possible scores under the modsl used;
(3) (he key factors that adversely
affected the credit score of the consumer
in the model vsed; (4) the date on which
the credit score was created; and (5) the
name of the person or entity that
provided the credit score. The effective
date of these amendments is July 21,
2011.

The Agencies are issuing final rules to
amend the risk-based pricing rules
pursuant to their existing authority
under section 615(h) of the FCRA, to
facilitate compliance with the new
requirements under section 1100F of the
Dodd-Frank Act.

2, Statement of Objectives and Legal
Basis

The SUPPLEMENTARY INFORMATION
sbove contains information on the
objectives and legal basis of the final
rules. The legal basis for the final rules
is section 615(h) of the FCRA. The final
rules are consistent with section 1100F
of the Dodd-Frank Act.

3. Summary of Issues Raised by
Commenters

Some industry commenters stated that
the proposed rules would create
substantial compliance burdens,
particularly for small entities. They
asked that small entities be exempt from
the requirements, or that the Board
delay the implementation date for small
entities.

The compliance burdens identified by
these commenters are not substantially

different from the burdens imposed by
the January 2010 Final Rule. In
addition, the exemption requested by
the commenters would aiso affect the
underlying January 2010 Final Rule.
Furtber, changes to the risk-based
pricing rules and notices beyond those
required by section 1100F of the Dadd-
Frank Act ars outside the scope of this
rulemaking. Finally, the Agencies de
not believe such changes to the January
2010 Final Rule are appropriate in light
of the impending transfer of rulemaking
authority to the Bureau.

4. Description of Small Entities to
Which the Regulaticn Applies

The {inal rules apply to any person
that (1) is required to provide a risk-
based pricing notice to a consumer; and
(2) uses a credit score in making the
credit decision requiring a risk-based
pricing notice. The total number of
small entities likely to be affected by the
{inal rules is unknown, because the
Agencies do not have dats on the
number of small entities that use credit
scores for risk-based pricing in
connection with consumer credit. The
risk-based pricing provisions of section
1100F of the Dodd-Frank Act have
broad applicability to persons who use
credit scores for risk-based pricing in
connection with the provision of
consumer credit.

Based on eslimates compiled by the
Board, the FFederal Deposit Insurance
Corporation, ang the Office of Thrift
Supervision, there are approximately
9,458 depository institutions that could
be considered small entities and that are
potentially subject to the final rules.®
The available data are insufficient to
estimate the number of nan-hank
entities that would be subject to the
final rules and that arc small as defined
by the SBA. Such entities would
include non-bank morigage lenders,
automobile finance companies,
sutomobile dealers, other non-bank
finance companies, telephonc
companies, and utjlity companics.

It also is unknown how many of these
small entities that meet the SBA's size
standards and that are poteuntially
subject to the final rules vse credit
scores for risk-based pricing in
connection with the provision of
consumer credit. The final rules do not
impose any requitements on small
entities that do not use credit scores for

18he estimsle Jncludes 1,459 inslitutions
regulated by the Board, 659 national banks, and
4,099 federally-chartered credit unions, as
determined by the Board. The estimate also
includes 2,872 institutions regulated by the FDIC
and 369 thrifta regulated by the OTS. See 75 IR
38016, 36020 (Jun, 24, 2010),
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risk-based pricing in connection with
consumer credit,

5. Projected Reporting, Recordkeeping
and Other Compliance Requirements

The compliance requirements of the
{inal rules are described in detail in the
SUPPLEMENTARY INFORMATION above.

The final rules generally require a
person that is required lo provide a risk-
based pricing notice to a consumer and
uses a credit score in making the credit
decision to provide a credit score and
information relating to that credit score
in the notice, in addition to the
information currently required by the
Januvary 2010 Final Rule,

Pursuant to the January 2010 Final
Rule, a person is required to determine
it it engages in risk-based pricing, based
in whole or in part on consumer reports,
in connection with the provision of
consumer credil. If the person does
engage in risk-based pricing based on
consumer reports, the person generally
is currently required to establish
procedures for identifying those
consumers Lo whom it must provide
risk-based pricing notices,

A person that is required to provide
risk-based pricing notices to certain
consumers would need to analyze the
regulations. The person would need to
determine whether it used credit scores
for risk-based pricing of the consumers
1o whom it must provide risk-based
pricing notices. Pursuant to the final
rules, a person that uses credit scores for
risk-based pricing would need to
provide a credit score and information
relating to that credit score to those
consumers to whom it must provide an
risk-based pricing notice, in addition to
the information currently requirad by
the January 2010 Final Rule. The person
would need to design, generate, and
provide votices, including a credit score
and information relating to that credit
score, to the consumers 10 whom it must
provide a risk-based pricing notice.

The Board does not expect that the
costs associated with the final rules will
place a significant burden on small
entities.

6. Identificstion of Duplicative,
Overlapping, or Conflicting Federal
Regulations

The Board has not identified any
federal statutes or regulations that
would duplicate, overlap, or conflict
with the final rules. As discussed in Part
11 above, the amendments to the rigk-
based pricing rules are consistent with
sectionn 1100T of the Dodd-Frank Act.
The Agencies are issuing the final rules
pursuant to their existing authority
under section 615(h) of the FCRA. The
amendments to the risk-based pricing

rules have been designed to work in
conjunction with the requirements of
section 1100F of the Dodd-Frank Act, to
help facilitate uniform compliance
when this section becomes effective.

7. Steps Taken To Minimize the
Econcomic Impact on Small Entities

The Board solicited comments on any
significant alternatives consistent with
section 615(h) of the FCRA, including
the provisions of seclion 1100F of the
Dodd-Frank Act, that would minimize
the impact of the final rules on smal
entities, As noted above, several
industry commenters suggested that
small entities be exempt from the
proposed rules, or that the Board delay
the effective date for small entities,

The Board has sought o minimize the
economic impact on small entities by
adopting rules that are consistent with
those sdopted by the Commission, and
providing model notices to ease
creditors’ burden. As explained above,
given the impending transfer of
rulemaking authority to the Bureau, the
Agencies do not believe it is appropriate
to make changes to the January 2010
risk-based pricing rules and notices
beyond those required by section 1100F
of the Dodd-Frank Act. Such changes
are beyond the scope of this rulemsaking.
In addition, Congress set the effective
date for section 1100F of the Dodd-
Frank Act for July 21, 2011, To facilitate
compliance, the final roles ace effective
and compliance is mandatory beginning
30 days after the date of publication in
the Federal Register.

Commission

The Regulalory Flexibility Act
(“RFA”), 5§ U.S.C. 601-612, requires that
the Commission provide an Initial
Regulatory Flexibjlity Analysis (IRFA)
with a proposed rules and a Final
Regulatory Flexibility Analysis (FRFA)
with the final rules, unless the
Commission certifies that the rules will
not have a significant economic impact
on g substantial number of small
entities. See 5 U.S.C. 803-6085.

The Commission hereby certifies that
the {inal rules will not have a significsnt
economic impact on a substantial
number of small business entities. The
Commission recognizes that the final
rules will affect some small business
entities; however we do not expect that
a substantial number of small
businesses will be affected or that the
final rules will have a significant
economic impact on (hem.

The Commission continues lo believe
that a precise estimate of the number of
small entities that fall under the final
rules is not feasible. The Commission
did not receive any comments relating

to the total number of small entities that
would be affected by the {inal rules, We
did receive some comments from
industry suggesting that the compliance
with the final rules would be
burdensome, One comment stated that
publicly owned utilities, many of which
qualify as small entities, will incur
“significant” costs to comply with the
final rules and requested that the
Commission conduct the full FRIFA
analysis. The Commission considered
these comments, and based on the
Commission’s own experience and
knowledge of industry practices, the
Comumission continues to believe that
the cost and burden to small entities of
complying with the final rules are
minimal. Accordingly, this document
serves as notice 1o the Small Business
Administration of the agency's
certification of no effect. Nonetheless,
the Commission has decided to publish
a FRFA with the final rules and has
peepared the following analysis:

1. Need for and Objeciives of the Rules

Section 1100F of the Dodd-Frank Act
amends section 615(h) of the FCRA to
tequire persons to disclose a credit score
and information relating to that credit
score in risk-based pricing notices when
the person vses a credit score in setiing
the material terms of credit.

Specifically, a person must disclose, in
addition to the information currerly
required by the Junuary 2010 Ifinal Rule:
(1) The numerijcal credit score used in
making the credit decision; (2) the range
of possible scores under the model used;
(3) the key factors that adversely
affected the credit score of the consumer
in the model vsed: (4) ths date o which
the credit score was created; and (5) the
name of the person or enlity that
provided the credit score. The effective
date of these amendments is July 21,
2011.

The Agencies are issuing final rules ta
amend the risk-based pricing rules
pursuant to their existing authority
under section 815(h) of the FCRA, o
facilitate compliance with the new
requirements under section 1100F of the
Dodgd-Frank Act.

2. Significant Issues Received by Public
Comment

The Commission received a number
ol comments in response to the
proposed rules. Some of the industry
comments stated that the proposed rules
would create substantial compliance
burdens, particularly for small entities.
They asked that certain small entities be
exempt from the requirements, or that
the Commission delay the
implementation date for small entities.
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The compliance burdens identified by
these comments are not substantially
different or distinct from the burdens
imposed by the original Final Rule,
which became effective Janvary 1, 2011.
Therefore the exemption raquested by
the comments—to be excluded from the
requirement to provide risk-based
pricing notices—would affect the
underlying Rule. Given tbe impending
transfer of rulemaking authority to the
Bureau, however, the Agencies do not
believe it is appropriate to make
changes to the risk-based pricing rules
and notices beyond those required by
section 1100F of the Dodd-Frank Act.
Such changes are beyond the scope of
this rulemaking.

3. Small Entities to Which the Final
Rules Will Apply

The final rules apply to any person
that (1) Is required to provide a risk-
based pricing notice to a consurner; and
(2) uses a credit score in making the
credit decision requiring a risk-based
pricing notice. The total number of
small entitics likely to be affected by the
final rules is unknown, because the
Commission does not have data on the
number of small entities that use credit
scores for risk-based pricing in
connection with consumer credit.

Moreover, the entities under the
Commission’s jurisdiction are so varied
that there is no way to ideatify them in
general and, therefore, no way 10 know
how many of them qualify as small
entities. Generally, the entities under
the Comunission’s jurisdiction that also
are covered by ser:tion 311 includc state-
chartered credit unions, non-bank
mortgage lenders, automobile dealers,
end utility companies. The available
dala, however, are not sufficient for the
Commission to realistically estimate the
number of small entities, as defined by
the SBA, that the Commission regulates
and that would be subject to the
proposed rules.2® The Commission
received one comment stating that a
majority of publicly owned utilities
qualified as small entities and would,
therefore, be aflected by these final
rules. The final rulss do vot, however,

20Under the SBA’s sizn standards, many
creditors, including the majority of non-bank
entities that are likely to be subject to the proposed
regulations and are subjecl ta the Commigsion’s
jurisdiction, are considered small if their avernge
annual receipts do not exceed $6.5 million,
Autamaobile dealers have a higher size standard o
$26.5 million in average annual receipts for new car
dealers and $21 million in average annual receipts
tor used cer dealers. A list of the SBA's size
standards for all industries can be found in the
SBA's Table of Small Business Size Standards
Maiched to North American Indusiry Classification
Cedes, which is available a1 http://www.sbo.gov/
ide/groups/public/documents/sba_homepags/
serv_gsid_tablepdf.pdf.

impose any requirements on small
entities that do not use credit scores for
risk-based pricing in conuection with
the provision of consumner credit.

4. Projected Reporting, Recordkeeping
ang Other Compiiance Requiremonts

The compliance requirements of the
final rules are described in dstail in the
SUPPLEMENTARY (NFORMATION above.

The final rules generally require a
creditor that is required to provide a
risk-based pricing notice to 8 consumer,
and uses a credit score in making the
credit decision to provide & credit score
and information relating to that credit
score in the notice, in sddition to the
information that is gurrently required by
the January 2010 Final Rule. Pursuant Lo
the January 2010 Final Rule, a person is
required to determine if it engages in
risk-based pricing, based in whole or in
part on consumer reports, in connection
with the provision of consumer credit.
If the person does engage in risk-based
pricing based on consumer reports, the
person generally is required to establish
procedures for identifying those
consumers to whom it must provide
risk-based pricing notices.

A person that is reyuired to provide
risk-based pricing notices would need to
analyze the rules. The person would
need to determine whether it used
credit scores for risk-based pricing of
the consumers to whom it must provide
risk-based pricing notices. Pursuant to
the final rules, a person thet uses credit
scores for risk-based pricing would need
to provide credit score snformation
relating to that credit score to those
cansumers to whom 3t must provide a
risk-based pricing notice, in addition to
the information currently required by
the January 2010 Final Rule. The person
would need to design, generate, and
provids notices, including a credit score
and information relating to that credit
score, to the consumers to whom it must
provide a risk-based Ericino notice.

Compliance with the final rules will
involve some expenditure of timo and
resources, although Commission staff
anticipates that the costs per entity will
not be significant. Most of the costs will
be incurred initially as entities update
their systems [or determining which of
their consumers should receive risk-
based pricing notices, and update
notices to include a credit score and
information relating to that score, as
necessary, and as they train staff to
comply with the rules. In calculating
these costs, Commission staff assumes
that for all entities managerial or
professional technical personnel will
handle the initial aspects of compliance
wilth the rule, and that sales associates
or administrative personne) will handle

any ongoing responsibilities. To further
minimize the costs associated with the

final rules, the Agencies have provided
a model notice to facilitate compliance.
Cost estimates for compliance with the

final rules are described in detail in the
PRA section of this Notice.

Commission staff does not expect that
the costs associated with the final rules
will place a significant burden on small
entities.

5. Steps Taken To Minimizu Significamt
Economic Impact of the Rules on Small
Entities

The Commission considered whether
any significant alternatives, consistent
with section 615(h)] of the FCRA,
including the provisions of section
1100F of the Dodd-Frank Act, could
further minimize the {inal rules” impact
on small entities. As noted above, some
industry commenters suggested that
small entities be exempt from the rules,
or that the Commission delay the
effective date for small entities.

As explained above, given the
smpending transfer of rulemaking
authority to the Bureau, however, the
Agencies do not believe it is appropriate
to make changes to the risk-based
pricing rules and notices beyond those
required by section 1100T of the Dodd-
Frank Act. Such changes are beyond the
scope of this rulemsking. In addition,
Congress sel the cffective date for
section 1100F of the Dodd-Frank Act for
July 21, 2011. The final rules are
effective and compliance is mandatory
beginning 30 days after the date of
publication in the Federal Register.

The Commission has sought to
minimize the economic impact on smal)
entilies by providing a model notice to
ease creditor’s burden and facilitate
compliance. By using the model notice,
cregditors qualify for the safe harbor.
Creditors are not required (o use the
model notice, hawever. If they provide
a notice that clearly and conspicuously
conveys the required informalion, these
creditors would comply with the
requirements of the rules, though they
would not receive the benefit of the safe
harbor. In addition, compliance with
this notice requirement is format-
neulral. Finally, a creditor may comply
with the Japusry 2010 Final Rule by
providing consumers with a credit score
disclosure notice. By providing a range
of options, the Agencies have sought to
belp businesses of all sizes reduce the
burden of complying with the final
rules.
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List of Subjects
12 CFR Pari 222

Banks, Banking, Consumer protection,
Fair Credit Reporting Act, Holding
companies, Privacy, Reporling and
recordkeeping requirements, State
member banks,

16 CFR Part 640

Credit, Trade practices.
16 CFR Part 698

Credit, Trade practices.

Board of Governors of the Federal
Reserve Syslem

12 CFR Chapter II
Authority and Issuance

For the reasons set forth in the joint
preamble, the Board is amending
chapter JI of title 12 of the Code of
Federal Regulations by amending 12
CFR part 222, as follows:

PART 222—FAIR CONSUMER
REPORTING (REGULATION V)

m 1, The authority citation for part 222
continues to vead as follows:

Aulhurily: 15 U.8.C. 1681b, 1681c, 1681m
and 1681s; Secs. 3, 214, and 218, Puh. L.
108-159, 117 Stat, 1952,

m 2. Section 222,73 is amended as
follows:

m A. Patagraphs (8)(1)(vii) and (viii) are
revised.

m B. Paragraph (a)(1)(ix) is added.

m C, Paragraphs (a)(2)(vii) and (viii) are
revised.

m D, Paragraph (a)(2)(ix) is added.

m E. Paragraph (b)(2) is revised.

m F, Paragraph (d) is added.

§222.73 Content, form, and timing of risk-
based pricing notices.

(aJ K kX

(1] A % o2

(vii) A stateroent inlorming the
consumer how to ohtain a consumer
report from the consumner veporling
agency or agencies identified in the
nolice and providing contact
information (including a toll-iree
telephone numbier, wharte applicablce)
specified by the consumer reporting
agency or agencies;

(viil) A statement directing consumers
to the Web sites of the “ederal Reserve
Board and J'ederal Itade Commission 10
obtain more information about
consumer reports; and

(ix) If a credit score of the consumer
to whom a person grants, extends, or
otherwise provides credit is used in
setting the material terms of credit:

(A) A statement that a credit scote is
a number that takes into account

information in 8 consumer report, that
the consumer’s credit score was used to
set the terms of credit offered, and that
a credil score can change over time to
reflect changes in the consumer’s credit
history;

(B) The credit score used by the
person in making the credit decision;

(C) The range of possible credit scores
under the model used to generate the
credit score:

(D) All of the key factors that
adversely affected the credit score,
which shall not exceed four key factors,
except that if one of the key factors is
the number of enquiries made with
tespect to the consumer report, the
number of key factors shall not exceed
five;

(E) The date on which the credit score
was created; and

(I¥) The name of the consumer
reporting agency or other person that
provided the credit score.

(2) A k%

(vii) A statement informing the
consumer how to obtain a consumer
report from the consumer reporting
agemncy or agencies identified in the
ootice snd providing contact
information (including a toll-free
telephone number, where applicable)
specified by the consumer reporting
agency or agencies;

(viii) A statement directing consumers
to the Web sites of the Federal Reserve
Board and Federal Trade Commission to
obtain more information about
consurmer reports; and

(ix) I a credit score of the consumer
whose extension of credit is under
review is used in increasing the annual
percentage rate:

(A) A statement that a credit score is
a number that lakes into account
information in a consumer report, that
the consumer’s credit score was used to
set the terms of credit offered, and that
g credit score can change over time to
reflect changes in the consumer’s credit
histary;

(B) The credit score used by the
person in making the credit decision;

(C) The range of possible credit scores
under the model used to generate the
credit score;

(D) All of the key factors that
adversely affected the credit score,
which shall not exceed four key factors,
exceplt that if one of the key factors is
the number of enquires made with
respect to the consumer report, the
number of key factors shall not exceed
five;

(E) The date on which the credit score
was created; and

(F) The name of the consvmer
teportling agency or other person that
provided the credit score.

[b] * % k

(2) Model forms. Model forms of the
risk-based pricing notice required by
§222.72(a) and (c) are contained in
Appendices H-1 and H-6 of this part.
Appropriate use of Model Form H-1 or
B-6 is deemed to comply with the
requirements of § 222.72(a) and (c).
Model forms of the risk-based pricing
nolice required by §222.72(d) are
contained in Appendices H-2 and H-7
of this part. Appropriate use of Model
Form H-2 or H-7 is deemed to comply
with the requirements of § 222.72(d).

Use of the model forms is optional.
* x * *x *

(@) Multiple credit scores—(1) In
general. When a person obtains or
creates two or more credit scores and
uses one of those credit scores in setting
the material terms of credit, for
example, by using the low, middle,
high, or most recent score, the notices
described in paragraphs (a)(1) and (2) of
this section must include that credit
score and information relating Lo that
credit score required by paragraphs
(a)(1)(ix} and (a)(2)(ix). When a person
obtains or creates two or more credit
scores and uses multiple credit scores in
setting the material terms of credit by,
for txample, computing the average of
all the credit scores obtained or creatsd,
the notices described in paragraphs
(a)(1) and (2) of this section must
include one of those cregdit scores and
information relating to credit scores
required by paragraphs (2)(1)(ix) and
(a)(2)(ix). The notice may, at the
person's option, include more than one
credit score, along with the additional
information specified in paragraphs
(2)(1)(ix) and (8)(2)(ix) of this section for
each credit score disclosed.

(2) Examples. (i) A person Lthat usas
consumer reports to set the material
terms of credit cards granted, extended,
or provided to consumers regularly
requests credit scores from several
consumer reporting agencies and uses
the low score when determining the
material terms it will offer to the
consumer, That person must disclose
the low score in the notices described in
paragraphs (2)(1) angd {2) of this section.

(i) A person that uses consumer
reports to sei the material terms of
automobile loans granted, extended, or
provided to consumets regularly
reyuests credit scores from several
consiuner reporting agencies, each of
which it uses in an underwriting
program in order to determine the
material terms it will offer to the
consumer. That person may choose one
of these scores io include in the notices
described in paragraph (a)(1) and (2) of
this section.
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B 3. Section 222.75 is amended by
revising parayraphs (c)(1) and (c)(3)(i) to
read as follows:

§222.75 Rules of construction.
x * *® * #

(c) Multiple consumers—(1) Risk-
based pricing notices. In a transaclion
involving two or more consumers who
are ¢ranted, extended, or otherwise
provided credit, a person st provide
a notice to each consumer to safisfy the
requirements of § 222.72(a) or (c).
Whether the consumers have the same
address or not, the person must provide
a separate notice to each consumer if 3
notice includes a tredit score(s). Each
separale notice that includes a credit
score(s) must contain only the credit
score(s) of the consumer to whom the
notice is provided, and not the credit
score(s) of the other consumer. If the
consumers have the same address, and
the notice does not include a credit
score(s), 8 person may satisfy the
requirements by providing a single
notice addressed to bolh consumers.

] * x i *

(3) Examples. (i) Two consumers
jointly apply for credit with a creditor.
The creditor obtains credit scores on
both consumers. Based in part on the
credit scores, the credilor grants credit
to the consumers on material terms that
are materially less favorable than the
most favorable terms available to other

consumers from the creditor. The
creditor provides risk-based pricing
notices (o satisfy its obligations under
this subpart. The creditor must provide
a separate risk-hased pricing notice to
each consumcer whether the consumers
have the same sddress or not. Each risk-
based pricing notice must contain only
the credit score(s) of the consumer to
whom the notice is provided.

x * - ¥ *

m 4. Appendix H is amended by revising
paragraphs 1.,2., and 4. and adding
Model Forms H-6 and H-7 10 read as
follows:

Appendix H to Part 222—Appendix H—
Mode] Forms for Risk-Based Pricing
and Credit Score Disclosure Exception
Notices

1. This appendix contains four model
forms far risk-based pricing notices and hree
model forms for use in connection with the
credit score disclosure exceplions. Lach ol
the model forms is designaled foy use ina
particular set of circumstances as indicatet
by the title of that model form.

2. Mauel forrn H=1 js for vse in complying
with the general cisk-based pricing nolice
requirements in Sec. 222.72 il a credit score
is not vsed in setiing the material terms of
credit, Madel ‘'orm H-2 is for tisk-based
pricing aolices given in connection with
account review if a credil score is nol used
in incressing the annual percentage rate,
Mnde! form H-3 is for use in connection with
the credii score disclosure exception for

Joans secured by residential real property.
Model forn: H—4 is for use in connection with
the credit score disclosure exception for
Juans that are not secured by residential real
property. Model lorm B-5 is for use in
connéeclion with the credit score disclosure
exception when no credil score is available
for 3 consumer. Madel form H=6 is for vse

in complying wilh the gencral risk-based
pricing nolice requiremenls in Sec. 222.72 if
a credit score is used in seiting the material
terms of credit. Model form H-7 is far risk-
hased pricing notices given in connection
with account review if & credit score is used
{n increasing lhe annual perceniage rate. All
forms contained in this appendix are models;
their use is optjanal.

X * * * x

4, Optional Janguage in mode) forms H-6
and B-7 may be used o6 direcl the consumer
to the entity {(which may be 8 consumer
reporling agency or the creditor itself, for a
propriglary score that meets the definition of
a credit score) that provided the credit score
for any questions about the credit scors,
along with the entity's contact information.
Creditors may use or not use \he additional
Janguage wilhou! losing the safe harbor, since
the language is optional.

x * * * %

H-6 Model form for risk-based priciag notice
with credit score informztion

H-7 Model form for account review risk-
based pricing notice with credil score
informalion

* * * * *

BILLING CODE 6210-01-P
BILLING CODE 6760-0V-P
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H-6. Model form for risk-based pricing notice with credit score information

[Name of Entity Providing the Notice]

Your Credit Report[s] and the Price You Pay for Credit

What is a credit report?

A credit report is a record of your credit history. It includes information
about whether you pay your bills on time and how much you owe to creditors.

How did we use your credit
report[s]?

We used information from your credit repori[s] 1o set the terms of the credit
we are offering you, such as the [Annual Percentage Rate/down payment].

‘The terms offered to you may be less favorable than the terms offered to
consumers who have better credit histories.

What if there are mistakes in
your credit report[s]?

You have a right to dispute any inaccurate information in your credit
report(s].

If you find mistakes on your credit report[s], contact |insert name of
CRA(s)], which [is/are] the [consumer reporting agency/consumer reporting
agencies] from which we obtained your credit report[s].

It is a good idea to check your credit report[s] to make sure the information [it
contains/they contain] is accurate.

How can you obtain a copy of
your credit report|s]?

Under federal law, you have the right to obtain a copy of your credit report[s]
without charge for 60 days after you receive this notice. To obtain your free
reporifs], contact [insert name of CRA(8)]:

By telephone. Call woll-free: 1-877-xxx-xxxx

By mail: Mail your written request to:
[Insert address]

On the web. Visit |insert web site address]

How can you get more
information about credit
reports?

For more information about credit reports and your rights under federal law,
visit the Federal Reserve Board’s web site at www.federalreserve.gov, or the
Federal Trade Commission’s web site at www.{tc.gov.
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Your Credit Score and Understanding Your Credit Score

Your credit score

[Insert credit score}

Source: [Insert sourcetl Date: [Insert date score was created]

What you should
know about credit
scores

Y our credit score is a number that reflects the information in your credit report. We used
your credit score to sct the lerms of credit we are offering you.

Your credit score can change, depending on how your credit history changes.

The range of
scores

Scores range from a low of [Insert bottom number in the range] to a high of [Insert
top number in the range].

Key factors that
adversely affected
your credit score

[Insert first factor|

[Insert second factor]

|Insert third factor]

|Insert fourth factor]

[Inser¢ number of enquiries as a key factor, if applicable]

[How can you get
more information
about your credit
score?)

[If you have any questions regarding your credit score, you should contact [entity that
provided the credit score] at:
Address:

[Toll-free] Telephone number; ]
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H-7. Model form for account review risk-bascd pricing notice with credit score information

[Name of Entity Providing the Notice]
Your Credit Report[s] and the Pricing of Your Account

What is a credit report? A credit report is a record of your credit history. [t includes information
about whether you pay your bills on time and how much you owe to creditors.

How did we use your credit We have used mformation from your credit report[s] to review the terms of
report(s]? your account with us.

Based on our review of your credit repori[s], we have increased the annual
percentage rate on your account.

What if there are mistakes in | You have a right to dispute any inaccurate information in your credit
your credit report[s]? report[s].

If you find mistakes on your credit report[s], contact [insert name of
CRA(s)], which [is/are] [a consumer reporting agency/consumer reporting
agericies] from which we obtained your credit report[s].

It is a good idea to check your credit report[s) to make sure the information [il
contains/they contain] is accurate.

How can you obtain a copy of | Under federal law, you have the right to obtain a copy of your credit report[s]
your credit report{s|? without charge for 60 days after you receive this notice. To obtain your free
repor[s], contact [insert name of CRA($)]:

By telephone: Call toll-free: 1-877-xxx-xXxxx

By mail: Mail your written request to:
[Insert address|

On the web: Visit Jinsert web site address]
How can you get more For more information about credit reports and your rights under federal law,
information about credit visit the Federal Reserve Board's web site at www.federalreserve.gov, or the

reports? Federal Trade Commission’s web site at www.fte.gov.
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Your Credit Score and Understanding Your Credit Score

Your credit score

Source: [Insert source]

[Insert credit score)

Date: [Insert date score was created)

What you should
know abouf credit
scores

Your credit score is a number that reflects the information in your credit report. We used
your credit score to set the terms of eredit we are offering you.

Your credit score can change, depending on how your credit history changes.

The range of
scores

Scores range from a low of [Insert bottom number jn the range] to a high of [Insert
top number in the range].

Key factors that
adversely affected
your credit score

(Insert first factor]
[Insert second factor]
[Insert third factor]

| [Insert fourth factor]
[Insert number of enquiries as a key factor, if applicable]

[How can you get
more information
about your credit
score?)

Address:

[Jf you have any questions regarding your credit score, you should coritact [entity that
provided the credit score] at:

[Toll-free] Telephone number:

BILLING CODE 6210-01-C
BILLING CODE 6750-01-C

Federal Trade Commission
16 CFR Chapter I
Auvthority and Issuance

For the reasons discussed in the joint
preamble, the Federal Trade
Commission is amending chapter I, title
16, Code of Federa! Regulations, as
follows:

PART 640—DUTIES OF CREDITORS
REGARDING RISK-BASED PRICING

& 5. The authority citation for part 640

continues to read as follows:
Authority: Pub. L. 108-159, sec. 311; 15

U.S.C. 1681m(h).

m 6. Seclion 640.4 is amended as

follows:

m A. Paragraphs (8)(1)(vii) and (viii) are

Tevised.

m B. Paragraph (a)(1)(ix) is added.

m C. Paragraphs (8)(2)(vii) and (viii) are

revised.

m D. Paragreph (a)(2)(ix} is added.

m E. Paragraph (b)(2) is revised.

m I. Paragraph (d) is added.

§640.4 Content, form, and timing of risk-
based pricing notices.

[a) * E ]

[1] x x X

(vii) A statement informing the
consumer how to obtain a consumer
report from the consumer reporting
agency or agencies identified in the
notice and providing contact
information (including a toll-free
telephone number, where applicable)
spacified by the consumer reporting
agency or agencies;

(viii) A statement directing consumers
to the Web sites of the Federal Reserve
Board and Federal Trade Commission to
obtain more information about
consumer reports; and

(ix) If a credit score of the consumer
to whom a person grants, extends, or
otherwise provides credit is used in
setting the material lerms of credit:

(A) A statement that a credit score is
a number that takes into account
information in a consumer report, that
the consumer'’s credit score was used to
set the terms of credit offered, and that

a credit score can change over time to
reflect changes in the consumer's credit
history;

(B) The credit score used by the
person in making the credit decjsion;

(C) The rangs of possible credit scores
under the model used to generate the
credit score;

(D) All of the key factors that
adversely affecled the credit score,
which shall not exceed four key factors,
except that if one of the key [actors is
the number of enquiries made with
respect to the consumer report, the
number of key factors shall not excsed
five;

(F)) The date on which the credit score
was created; and

(F) The name of the consumer
reporting agency or other person that
provided the credit score.

(2] x ow W

(vii) A staterment informing the
consumer how to obtain a consumer
ceport from the consumer reporting
agency or agencies identified in the
notice and providing contact
information (including a toll-free
telephone number, where applicable)
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specified by the consumer reporting
ageNCy oOr agencies;

{vi’i) A statemen! directing consumers
to the Web sites of the Federal Rescrve
Board and Federal Trade Commission to
obtain more information about
consumer reports; and

(ix) If a credit score of the consumer
whose extension of credit is under
review is used in increasing the annual
percentage rate:

(A) A statement that a credit score is
a number that takes into account
information in a consumer report, that
the consumer’s credit score was used to
set the terms of nredit offered, and that
a credit score can change over time to
reflect changes in the consumer's credit
history;

(B) The credit score used by the
persen in making the credit decision;

(C) The range of possible credit scores
under the mmodel used to generate the
credit scorc;

(D) All of the key factors that
adversely affected the credit score,
wbich shall not exceed four key factors,
except that if one of the key factors is
the nurhier of enquiries made with
respect ta the capsumer report, the
number of key factors shall not exceed
five;

(E) The date on which the credit score
was created; and

(F) Che name of the consumer
reporting sgency or other person thst
provided the credit score.

(b) = * =

(2) Model forms. Model forms of the
risk-based pricing notice required by
Sec. 640.3(a) and (c) are contained in
Appendices B—1 and B-6 of this part.
Appropriate use of Mode! form B~1 or
B-6 is deemed to comply with the
tequirements of § 640.3(a) and (c).
Model forms of the risk-based pricing
notice required by § 640.3(d) are
contained in Appendices B-2 and B-7
of this part. Appropriate use of Model
form B-2 or B-7 is deemed to comply
with the requirements of § 640.3(3). Use
of the model forms is optional,

* * * * *

(d) Multiple credit scores—(1) In
general. When a person obtains or
creates two or more credit scores and
uses one of those credit scores in setting
the raterial terms of credil, for
example, by using the low. middle,
high, or most recent score, the notices
described in paragraphs (a)(1) and (2) of
this section must include that credit
score and information relating to that
credit score required by paragraphs
(8)(1)(ix) and (a)(2)(ix). When a person
obtains or creates two or more credit
scores and uses multiple credit scores in
selling the material terms of credit by,

for example, computing the average of
all the credit scores obtained or creatsd,
the notices described in paragraphs
(a)(1) and (2) of this section must
include one of those credit scores and
informaution relating to credit scores
requircd by paragraphs (a)(1)(ix) and
(8)(2){ix). The notice may, at the
person’s option, include more than one
credit score, along with the additional
information specified in paragraphs
{(a)(1)(ix) and (a)(2)(ix) of this section for
each credit score disclosed.

(2) Examples. (i) A person that uses
consumer reports to set the materiel
terrns of credit cards granted, extended,
or provided to consumers regularly
requests credit scores from several
consumer reporting agencies angd uses
the low score when determining the
material terms it will offer to the
consumer, That person must disclose
the low score in the notices described in
paragraphs (a)(1) and {2) of this section.

[ii?A person that uses Gonsumner
reports to set the material terms of
automobilc loans granted, extended, or
provided to consumers regularly
requests credit scores from several
consumer reporfing agencies, each of
which it uses in an underwriting
program in order to determine the
material terms it will offer to the
consumer. That person may choose one
of these scores 1o include in the notices
described in paragraph (a)(1) and (2) of
this section.

m 7. Section 640.6 is amended by
revising paragraphs (c)(1) and (c)(3)(i) to
read as follows:!

§640.6 Rules of construction.
» x = *® x

(¢) Multiple consumers—(1) Risk-
based pricing notices. In a transaction
involving two or more consumers who
are granied, extendad, or otherwise
provided credit, a prrson must provide
a notice to each consumer to satisfy the
requirements of § 640.3(a) or (c).
Whether the consumers have the same
address or not, the person must provide
a separate nolice to each consvmer ifa
notice includes a credit score(s). Each
separate notice that includes a credit
score(s) must contain only the credit
scors(s) of the consumer to whom the
nolice is provided, ang not the credit
score(s) of the other consumar, If the
consumers have the same address, and
the notice does not include 2 credit
score(s), 8 person may satisfy the
requirements by providing a single
notice addressed to both consumers.
* * * " *

(3) Examples. (i) Two consumerts
jointly apply for credit with s creditor.
The creditor obtains credit scores on

both consumers. Based in part on the
credit scores, the creditor grants credit
to the consumers on material terms that
are materially less favorable than the
most favorable terms available to other
consumers from the creditor. The
creditor provides risk-based pricing
notices to sstisly its obligations under
this subpact. The creditor must provide
a separate risk-based pricing notice to
each consumer whether the consumers
have the same address or not. Each risk-
based pricing notice must contain only
the credit score(s) of the consumer to

whom the nolice is provided.
* * * * *

PART 698—MODEL FORMS AND
DISCLOSURES

® 8. The avthorily citation for part 638
continues to read as follows:

Aulhﬂl'ily: 15 U.S.C. 1681e, 1681g, 1681j,
1881m, 1881s, and 1581s-3; Pub. L. 108159,
sections 211(d), 214({b). and 311; 117 Stat.
1952.

m 9. Appendix B to Part 698 is amended
by revising paragraphs 1., 2., and 4, and
adding Model Forms B-8 and B-7 to
read as follows:

Appendix B (o Part 688—Model Forms
for Risk-Based Pricing and Credil Score
Disclosure Exception Notices

1. This appendix conlaius four model
forms for risk-based pricing notices and Lbree
model forms for use in connection with the
credit score disclosure exceplions. Each of
the model forms is designaled for use in a
particular set of circurstances as indicated
by the title of that model form.

2. Model form B—1 is for use in complying
with the generu) risk-based pricing notice
requirements in § 640,3 if a credit score is nol
ussd in setting the material terms of credit.
Model form B-2 js for risk-based pricing
notices given in connection with account
review il a credit score 1s not used in
increasing lbe annual percentage rate. Model
form B-3 is for use in conneclion with the
credit scare disclosure exception for loans
secured by residential real property. Mogel
form B4 is for use in connection with the
credit score disclosure excaption for loans
that are not secured by residential real
properly. Model form B-5 is for use in
connection with the credit score disclosure
exception when no credit score is available
for a consumer. Mode] form B-6 is for use
in complying with \he general risk-based
pricing notice requirernents in § 640.3 if a
cradit score is used in setting the material
\erms of credit. Mogel form B-7 is for risk-
based pricing nolices givan in connection
with account teview if a credil scare is used
in increasing the annual percentage rale. All
forms contained in this appendix are models;
their use is optional.

x * * * *

4, Optional language in model forms B-6
and B—7 may be used to direct the consurmer
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to the entity (which may be a consumer Creditors may use or not use the additional B-7 Model form for accouni review risk-
reporting agency or the creditor jitself, for a languzge withoul losing the safe harhoc, since  bssed pricing notice with credit score
proprietary score that meets the dofinition of  the language is optional. information

a credit score) that provided the credit score * b * * * * - % = *

for any questions about the credit score, B-5 Moce) form for risk-based pricing

along with the enlily’s contact information. nolice with credit score information BILLING CODE 6210-01~P;6750-01-P

B-6. Model form for risk-based pricing nofice with credit score information

[Name of Entity Providing the Notice]
Your Credit Report(s] and the Price You Pay for Credit

What is a credit report? A credit report is a record of your credit history. It incJudes infonmation
about whether you pay your bills on time and how much you owe to creditors.

How did we use your credit We used information from your credit repori[s] to st the terms of the credit
report[s]? we are offering you, such as the [Annual Percentage Rate/down paymeat].

The tenms offered to you may be less favorable than the terms offered to
consumers who have better credit histories.

What if there are mistakes in | You have a right to dispute any inaccurate information in your credit
your credit report]s]? report[s].

If you find mistakes on your credit report[s], contact [insert name of
CRA(s)], which [is/are] the [consumer reporting agency/consumer reporting
agencies] from which we obtained your credit report[s).

1t is a good idea to check your credit report[s) to make sure the information [it
contains/they contain] is accurate.

How can you obtain a copy of | Under federal law, vou have the right to obtain a copy of your credit report[s]
your credit report[s]? without charge for 60 days after you receive this notice. To obtain your free
report[s], contact [insert name of CRA(S)]:

By telephone: Call toll-free: 1-877-Xxx-xXXxX

By mail: Mail your written request to:
[Insert address}

On the web: Visit [insert web sife address]
How can you get more For more information about credit reports and your rights under federal law,
information about credit visit the Federal Reserve Board’s web site at www.federalreserve.gov, or the

reports? Federal Trade Commission's web site at www.fic.gov.
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Your Credit Score and Understanding Your Credit Score

-

Your credit score

[Inser¢ credit score|

Source: ]Insert source] Date: [Insert date score was created|

What you should
know about credit
scores

Your credit score is a number that reflects the information in your eredit report. We used

| your credit score to set the terms of credit we are offering you.

Your credit score can change, depending on how your credit hiistory changes.

The range of
scores

Scores range from a Jow of [Insert bottom number in the range] to a high of [Insert
top number in the rangej.

Key factors that
adversely affected

| your credit score

[Insert first factor]

|Insert second factor]

fInsert third factor)

[Insert fourth factor]

[Tnsert number of enquiries as a key factor, if applicable]

[How can you get
more information
about your credit
score?]

[1f you have any questions regarding your credit score, you should contact [entity that
provided the credit score] at:
Address:

(Toll-free] Telephone number: ]
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B-7. Model form for account review risk-based pricing notice with credit score information

[Name of Entity Providing the Notice|
Your Credit Report[s] and the Pricing of Your Account

What is a credit report? A credit report is a record of your credit history. Jt includes information
about whether you pay your bills on time and how much you owe (o cregitors.

How did we use your credit We have used information from your ¢redit report[s) to review the terms of
report|[s]? your account with us.

Based on our review of your credit repori[s], we have increased the annual
percentage rate on your account.

What if there are mistakes in | You have a right to dispute any inaccurate information in your credit
your credit report[s]? report[s].

If you find mistakes on your credit report(s], contact [insert name of
CRA(s)], which [is/are] (a consumer reporting agency/consurmer reporting
agencies] from which we obtained your credit reportfs).

It is a good idea to check your credit report(s] to make sure the information [it
confains/they contain] is accurate.

How can you obtain a copy of | Under federal law, you bave the right to obtain a copy of your credit report(s)
your credit report[s]? without charge for 60 days afier you receive this notice. To obtain your free
report[s], contact [insert name of CRA(S)]:

By telephone: Call toll-free: 1-877-xxx-xxxx

By mail: Mail your written request to:
[Insert address]

On the web: Visit [insert web site address]
How can you get more For more information about credit reports and your rights under federal Jaw,
information about credit visit the Federal Reserve Board's web site at www.federalreserve.gov, or the

reports? Federal Trade Commission’s web site at www.fic.gov.
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Your Credit Score and Uaderstanding Your Credit Score

Your.credit sc_o-i'c | [nsert eredit score]

Source: (Insert source] Date: |Insert date score was created]

ould | Your eredit score i< i number that refiects the information in your credit report. We wsed
redif | your credit score to set the rems of credit we are offering you.

‘| Your credit score can change. dependmg on how your credit fislory chenges.

-| Scores rangc from a tow of |Insert botiom nomber in the range] 10 a high of [tasect
‘| top number in 1he rroge).

Key factors that - | [Ingert Arst factor]
adyersely affected | [Insort sccond factor)
yourcréditscore: | [Insert (hird factor)
et 11 | osert fourth factor|
|insert number of enquiries as a key factor, if applicable|

. [l-lnyft‘an youget " | (I f you have any questions regarding yowr eredic score, you should contac( [entity 1hat
more information *-| provided the credil score] al:
: | Address:

| Toll-frec] Telephone number: )




